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Dear Mr. Soliman:
Re: Capital Markets Modernization Taskforce Consultation Report (the “Consultation Report”)

On behalf our 115 IIROC regulated investment dealer member firms—small regional firms as well as large
national firms—the IIAC welcomes the opportunity to provide comments on the Capital Markets
Modernization Taskforce (the “Taskforce”) Consultation Report, and appreciates the Taskforce
considering our input through the initial consultations.

Our members are the key intermediaries in Canadian capital markets, account for the vast majority of
financial advisory services, securities trading and underwriting in public and private markets for
governments and corporations. The IIAC provides leadership for the Canadian securities industry with a
commitment to a vibrant, prosperous investment industry driven by strong and efficient capital markets.
We applaud the Taskforce’s commitment to eliminate unnecessary, duplicative and burdensome rules
and processes while protecting investors and the integrity of our capital markets.

The IIAC formed numerous working groups to examine and provide detailed feedback on the majority
Taskforce’s 47 policy proposals, particularly those most relevant and applicable to our industry and where
a clear industry position could be established. Our comments are set out in below.

Improving Regulatory Structure

Ontario Securities Commission (“OSC”) Governance

1. Expand the mandate of the OSC to include fostering capital formation and competition in the
markets

The IIAC has no comments on this proposal.


mailto:CMM.Taskforce@ontario.ca

Final Taskforce Recommendations:

The Taskforce is recommending that the OSC’'s mandate be expanded to include fostering capital
formation and competition into the markets. The Taskforce believes the expanded mandate will allow the
OSC to better address systemic barriers to growth, including over-regulation, fees and anti-competitive
behaviour.

The Taskforce also suggests changing the name of the OSC to the Ontario Capital Markets Authority to
better reflect all the regulatory activities that the organization undertakes now and in the future.

Update: The OSC indicated that it will implement this recommendation.

2. Separate regulatory and adjudicative functions at the OSC

The IIAC supports the proposal to separate the OSC’s regulatory and adjudicative functions. Two potential
models are proposed in the Consultation Report: (1) a separate tribunal reporting to the OSC Board, and
(2) a separate tribunal reporting to the Minister of Finance. In the IIAC’s view, the first model proposed
does not adequately address the concerns, which have been the source of criticism of the current model
(i.e. the appearance of lack of independence and impartiality between rule-making and adjudicative
functions); the second model is, therefore, preferred. Consideration should be given to mandating that
the tribunal report to the Minister of the Attorney General to reinforce the separation and independence
from the OSC.

The new independent adjudicative tribunal should hear and decide all contested matters (enforcement,
M&A, registration disputes, hearings and reviews from Self-Regulatory Organizations (“SROs”)), as the
same concerns about independence and rule-making/adjudicative boundaries apply equally in all
contested hearings.

IIAC Position Accepted:

A separate adjudicative tribunal would be established within the current OSC structures and would have
a Chief Adjudicator. Recommended that the term for tribunal members be extended to five years to
attract more experiences and skilled individuals.

Other Recommendations not in the Original Taskforce Report:

The Taskforce also recommended separating the OSC Chair and CEO positions. The Chair would lead the
Board of Directors and focus on strategic oversight and corporate governance while the CEO would be
responsible for the overall management of the organization and executions of the OSC’s mandate. The

CEO would report to the Board of Directors and the Board would appoint subsequent CEOs.

Update: The OSC has indicated that it will create a separate adjudicative tribunal.
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Self-Regulatory Organizations

3. Strengthen the SRO accountability framework through increased OSC oversight
Proposals related to the SROs Recognition Order

The IIAC is pleased the Taskforce recognizes the vital role of SROs to the growth of Ontario’s capital
markets and economy, and investor protection in the province. The lIIAC is of the view that the expertise,
responsiveness, and innovation in rulemaking and enforcement are a result of the direct relationship
between the SRO, the securities industry, and dealer registrants. The Taskforce has made a salient point
that the SROs reduce fragmentation of domestic securities markets through a national rulebook.

The IIAC agrees with the Taskforce that the SRO governance and oversight framework should be
restructured to align better with the public interest and enable greater stakeholder input. The SRO should
be required to solicit stakeholder feedback when developing strategic and regulatory priorities.
Additionally, to be accountable, the SRO should be required at year-end to provide results against
objectives in its annual business plan.

The OSC already has, in effect, a veto on IIROC rules through the approval process outlined in the current
recognition order. The Taskforce’s recommendation would expand the OSC’s reach by including rule
interpretations and guidance as subject to veto. The IIAC believes this oversight by the OSC can be
beneficial by providing an objective review of the publications. For example, the OSC could ensure
guidance is not unintentionally resulting in new requirements for firms and bypassing the proper
rulemaking process. Nevertheless, it is imperative that the SROs are able to remain adaptive in their
rulemaking, to progressively respond to changing technology requirements and market conditions.
Further, it is important for investor protection initiatives that an expansion of the veto process does not
cause undue delays in the rule approval process. We recommend that the OSC be required to exercise
any rulemaking related vetoes within a pre-determined period of time to avoid unnecessary delays and
confusion.

The Taskforce has also recommended OSC veto power over key appointments including the Chair,
President, and CEO of the SRO, as well as term limits for appointments. There should be clear parameters
through which the OSC is entitled to exercise its veto. If the OSC exercises a veto, the reasons to reject a
candidate, and intervene in the candidate search process, should be made clear and transparent in public,
to ensure that the decision to reject candidates is made carefully, avoiding unneeded disruptions to
candidate searches.

Proposals related to the SROs’ Boards of Directors

The IIAC believes the composition of an SRO Board of Directors (“Board”) is critical for the effective
execution of the responsibilities of the SRO. A broad representation of member firms will enable the SRO
Board to respond effectively to the evolving financial landscape and serve the public interest. The IIAC
also recognizes that the Board members should reflect the wide diversity in capital markets, as well as the
importance of independent directors to provide additional perspectives. It is also crucial to recognize that
a strong industry voice is needed on the Board to ensure the SRO is relevant and effective.
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The IIAC supports the Taskforce’s recommendation to have the Canadian Securities Administrators
(“CSA”) appoint up to half of the directors on the SRO Board, however, we note there may be practical
difficulties, provoking disagreements and delays in appointments to the Board. The SRO and the CSA must
agree on the criteria for Board selection for independent and non-independent directors of the Board.

We agree with the recommendation to introduce a suitable cooling-off period for individuals to qualify as
independent directors when they have left the financial industry. It is instructive that IIROC recently
announced expanded criteria for independent director positions, enabling individuals with direct
experience with consumer and retail investor issues to apply.

The IIAC strongly opposes the recommendation to reduce the representation of industry members on the
Board of Directors from the existing even distribution between independent and non-independent
(industry) directors, to a lesser proportion. In particular, this recommendation will seriously aggravate an
already inadequate level of industry representation on the IIROC Board. At present, there are seven
independent directors, two non-independent directors representing the marketplaces (stock exchanges),
and only five directors representing IIROC firms. The Taskforce recommendations would result in even
less than five industry Board members, chosen from an increasingly diversified industry with many
different business operations, regional locations, and business models. Many IIAC member firms are
already concerned that they may not have direct representation at the Board of Directors level. Given the
planned consolidation of the SROs with the additional categories of mutual fund dealers and CSA
registrants, there could be a worrisome loss of industry voice on the SRO Board of Directors.

We believe the other proposed recommendations related to the introduction of a cooling-off period, the
OSC veto for the Chair of the SRO, IIROC’s expanded independent director position criteria, and
maintaining equal representation of independent and non-independent Board members, will ensure
proper representation and enable a variety of voices to participate on the SRO Boards of Directors without
unduly diluting critical industry perspectives.

Proposals related to the proposed Ombudsperson service for SROs

The IIAC believes that the creation of an ombudsperson service for SRO member firms is unnecessary. It
could add administrative burdens, delays and costs to member firms without clear benefits. There are
existing channels within IIROC through which a member firm can escalate complaints with respect to
procedural issues during audits or enforcement matters.

If there are concerns related to procedural fairness, expectations may be better managed through
improvements to governance structures within the SRO. For example, the ability to escalate matters to
the SRO’s Board of Directors can be made more clear, and the codes of conduct for SRO staff enhanced.

Several of the IIAC’s Positions were Accepted:

The IIAC was supportive of several of the Taskforce’s recommendations related to SRO oversight that are
in the final report including:
e Requiring the SRO to obtain approval from the regulators for their annual strategic and regulatory
priorities;
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e Expanding the securities commissions veto power to include all significant publications including
guidance;

e Providing the securities commissions veto authority over key appointments in the SRO, like the
CEO position;

e Improvements to the requirements for independent directors including a cooling-off period; and

e Requiring up to half of independent directors being appointed by the CSA.

With respect to the creation of an Ombudsperson Service for SROs, the IIAC did not believe it was
necessary. The Taskforce is no longer recommending its creation and instead is recommending that the
OSC create and oversee an escalation process to address complaints from SRO member firms.

IIAC Position Not Accepted:

The Taskforce is recommending that the new SRO Board of Director’s have a higher number of
independent directors rather than the current even structure between independent and firm. However,
the recommendation for IIROC’s Board is to have 8 independent directors, and 7 directors from industry
member firms. This is in effect the current distribution of directors, with the new distinction that the CEO
is required to be an independent director.

Other Recommendations not in the Original Taskforce Report:

The Taskforce did not previously discuss the role of IIROC district councils. The Taskforce is now
recommending that all registration and gate-keeper functions be conducted by IIROC staff without district
council’s involvement. Their role should be advisory only.

CSA Position Paper 25-404 has been released and addresses many aspects of the Taskforce’s
considerations

4. Move to a single SRO that covers all advisory firms, including investment dealers, mutual fund
dealers, portfolio managers, exempt market dealers and scholarship plan dealers

The lIAC strongly supports the Taskforce’s proposal to consolidate advisory firms within a single SRO. It
has been clear for some time that there is a pressing need to realign the regulatory structure to create an
SRO that is adaptable to the evolving needs of clients and the financial markets. Regulation should be
reflective of a client’s needs and their desire for “one-stop access” to financial services and should not be
based on transactions or products.

The IIAC fully agrees with the Taskforce that a phased approach is the optimal way to achieve
comprehensive consolidation of the SRO system. This proposal would limit regulatory inertia and achieve
an IIROC-MFDA merger in the short-term, with regulatory efficiencies and better governance, followed by
consideration of a broader SRO expansion embracing all registrants. This approach will provide the
opportunity for stakeholders to examine and improve the rulebook, governance structures, and
enforcement practices.
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We expect that the consolidation of IIROC and the MFDA would achieve immediate efficiency gains and
cost savings, thereby allowing the investment industry to dedicate additional resources to client service
and product innovation, while causing minimal disruption to clients. Under the consolidated framework,
dual platform firms expect to have the flexibility to reduce duplicative compliance and operating
structures. Consolidation could improve investor protection by achieving a common culture across the
regulatory entities for greater consistency in compliance practices and enforcement obligations.

A consolidated SRO can conduct broad investor outreach to enhance its visibility and ensure clients
understand the public interest benefits that an SRO provides. Potential measures taken during the
consolidation process to strengthen governance structures and review rules and the enforcement process
are expected to enhance public confidence in our capital markets.

Further, the IIAC concurs with the Taskforce recommendation to retain surveillance responsibilities within
the SRO. Surveillance responsibilities have been discharged by IIROC responsibly and effectively, as
evidenced by IIROC’s performance during the recent and unprecedented market volatility. Importantly,
the surveillance function has transformed IIROC into a more robust regulator, providing it with insights on
investor behaviour and understanding of capital market trends.

The IIAC believes additional regulatory and operating efficiencies can be realized if OSC advisory firms
were incorporated into the consolidated SRO. Some IIAC member firms believe the removal of regulatory
barriers could stimulate innovative business processes and business restructurings for a wider range of
products and services. Further, this phase of consolidation could improve client protections by providing
direct oversight between the additional firms and the SRO. SRO consolidation would remove the
possibility of arbitrage among advisory firms governed by different regulators.

However, the IIAC recognizes the increased complexity in potentially migrating portfolio managers
(“PMs”), exempt market dealers (“EMDs”), and scholarship plan dealers into an SRO model, given the
significant differences in their business models and current rule structures. Consideration must be given
to how the rules and regimes governing these registrants can be carried over into the consolidated SRO,
to minimize disruption and to avoid any added regulatory burden.

Given the diversity of SRO registrants, harmonization should not be equated with uniformity in how rules
are designed and enforced. Different regulatory approaches are required for different business models,
and a number of factors should be considered, including risk levels and the nature of the relationship with
clients. Efficiencies can be realized by tailoring regulation to the relationship. Sophisticated or institutional
clients may not benefit from the same regulatory requirements as retail clients. A one-size-fits-all model
should, therefore, be avoided to take into consideration investors’ different needs. This would not result
in lower protections for clients, but allow multiple ways for a requirement to be satisfied.

While the SRO consolidation process will be complicated, it should not deter progress, in particular, with
respect to phase one of the consolidation between IIROC and the MFDA. For example, as we noted above,
separate rulebooks and regimes could continue for an interim period after consolidation. Further, the
investor protection funds at both SROs could integrate gradually after consolidation. Finally, the different
treatment of advisor incorporation should be harmonized between the SROs. Indeed, the CRA has
established clear precedents for advisor incorporation under Canadian tax law.
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Addressing the disadvantages of the current SRO framework requires immediate action. We are
encouraged by the Taskforce’s decisive proposals and ambitious timeline.

IIAC Position Accepted:

The Taskforce continues to recommend that a new single SRO be created to regulate MFDA and I[IROC
dealers, which the lIIAC is very supportive of. In addition, the Taskforce continues to recommend that the
new SRO oversee market surveillance. Further, the Taskforce agreed with the IIAC recommendation that
additional consideration is needed to determine if other registrants such as EMDs and PMs should be
regulated under the new SRO, and has included recommendations on a timeframe for the OSC to make
those determinations.

Other Recommendations not in the Original Taskforce Report:
The Taskforce also included new recommendations related to delegating more registration

responsibilities to the new SRO in the future. IIAC members have previously noted the duplication of
registration functions and would likely be supportive of these changes.

CSA Position Paper 25-404 has been released and addresses many aspects of the Taskforce’s
considerations

Regulation as a Competitive Advantage: Supporting Ontario’s Issuers and Intermediary Market

Supporting Ontario’s Issuers and Intermediary Market

5. Mandate that securities issued by a reporting issuer using the accredited investor prospectus
exemption should be subject to only a seasoning period -

The IIAC does not support the removal of the four-month restricted (or ‘hold’) period on securities issued
under the accredited investor prospectus exemption. We are concerned that removing the hold period
on such a widely utilized exemption would undermine the prospectus regime, as issuers will inevitably opt
to undertake significantly more offerings using this exemption than they otherwise would have qualified
with a prospectus. Allowing the issuance of freely tradeable securities on a large scale without being
subject to the investor protection measures provided by underwriters’ due diligence, and the improved
disclosure and regulatory review afforded in a prospectus offering, significantly increases the risk of
market fraud. More generally, it would result in a diminished use of the prospectus regime, and a
diminished role for registered investment dealers. This is a critical concern because the prospectus regime
is fundamental to eliciting quality disclosure in both the primary and secondary markets. In each case, the
impact of removing the hold period would be a failure to provide appropriate safeguards for market
integrity, significantly diminishing confidence in Canadian capital markets.

The purpose of the hold period is not to protect the initial investor in a private placement. Rather, the
hold period is a resale condition intended to protect the market as a whole from the risks of allowing new
freely trading securities to be issued without the rigorous vetting and improved disclosure that results
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from the prospectus process. As such, the sophistication of the initial (accredited) investor is not relevant
to whether that investor should be permitted to trade the securities immediately following their
purchase—sophistication only informs whether that initial investor is capable of making its own
investment decision in the absence of the prospectus process.

Given our proximity and close ties to the U.S. securities market, it is also important that our securities
distribution regulations provide similar protections, where appropriate, accounting for the smaller size of
Canadian issuers and the market in general. Given that the U.S. imposes an even longer hold period on
securities issued under their equivalent exemption, it is important to ensure that similar safeguards exist
in Canada to ensure Canadian markets maintain their credibility and continue to inspire confidence from
international investors and regulators.

IIAC Position Not Accepted:

Mandate that securities issued by a qualified reporting issuer using the accredited investor prospectus
exemption should be subject to a reduced hold period of 30 days, and be eliminated within two years.
While this recommendation may create greater incentives for private placements rather than public
prospectus offerings, many of the Taskforce’s other recommendations would support ease of access to
the public markets and enhanced continuous disclosure to the public. No change is being proposed to the
dealer and underwriter registration requirements or related compliance obligations. Reducing, rather
than eliminating, the hold period would help to prevent indirect underwritings to investors who are not
accredited. The issuer and any dealer involved in the distribution would still be required to take
reasonable steps to ensure that the initial purchaser is properly relying on the Al exemption and is
purchasing as a principal and not with a view to further distribution. Such reasonable steps could include
representations and warranties in the purchasers’ subscription agreements that they are purchasing the
securities with investment intent and not with a view to distribution, provided that such representations
and warranties are reasonable in the circumstances.

6. Streamlining the timing of disclosure (e.g., semi-annual reporting)

The IIAC supports permitting (though not requiring) semi-annual reporting for venture issuers, but is
concerned about the implications of moving to semi-annual reporting for non-venture issuers. We
acknowledge the extra time and resources that are required for issuers to report on a quarterly basis,
however, any change to a less frequent reporting cycle would be a departure from capital market best
practices. Such a change could make the Canadian capital markets less attractive to global investors that
are used to quarterly reporting that is typical in North America, South America and Asia.

Issuers benefit from the structured and frequent communication with investors that comes with the
quarterly reporting cycle. In particular, many investors are fiduciaries responsible for managing capital on
behalf of their clients and benefit from frequent interaction with investees that is facilitated by quarterly
reporting. Moving to a less frequent reporting cycle would reduce the amount of information market
participants have at their disposal to make investing decisions.
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Although semi-annual reporting is not appropriate for senior issuers, it may be advantageous to provide
smaller issuers, such as those listed on the TSXV or CSE, with the option of quarterly or semi-annual
reporting. As fewer smaller companies are accessing public markets for capital, in part due to the
reporting demands on time, costs and other resources, the increasing proportion of private versus public
companies means investors have access to fewer public companies to invest in. Overall, moving from
quarterly to semi-annual reporting should not significantly reduce the transparency of information, but
hopefully convince more smaller companies to go public to access capital.

Given that a considerable number of smaller issuers are not generating revenue, they may be concerned
with the higher costs that come with quarterly reporting. Granting these issuers an option to report on a
semi-annual basis may provide cost benefits that would allow them to grow to a stage where it would be
appropriate to adopt quarterly reporting, whether due to investor interest, or when they reach a stage
where they are a candidate to graduate to a senior exchange.

Small issuers that opt to report on a semi-annual basis should, where otherwise eligible, continue to have
access to the short-form prospectus system. However, in order to ensure that their disclosure meets the
“full, true and plain” standard, they may, depending on their circumstances, be required to supplement
their disclosure if more than a quarter has passed since their most recent financial statements, including
any related Management Discussion & Analysis (“MD&A”). Alternatively, the reporting regime could
require that issuers that wish to avail themselves of the short form prospectus system to include an
interim financial statements (and associated MD&A) for a quarter, if the issuer would otherwise have
been required to include interim quarterly financial information if it were reporting quarterly. However,
in order to preserve the integrity and availability of the U.S. (or ‘southbound’) multi-jurisdictional
disclosure system (“U.S. MJDS"), issuers filing a prospectus without the quarterly financial information
that would otherwise be required to be included should not be able to have any prospectus cleared by
Canadian securities regulators that purports to qualify securities that will be sold through U.S. MJDS.

IIAC Position —Accepted with criteria based on revenue not listing exchange:

Recommendation: Allow for an option for publicly listed reporting issuers to file semi-annual reporting.
Reporting issuers would be eligible for this option if the issuer:

¢ has developed a continuous disclosure record of at least 12 months after filing and obtaining a receipt
for a final prospectus or filing a filing statement in the case of an RTO or CPC;

e has annual revenue of less than $10 million, as shown on the audited annual financial statements most
recently filed by the reporting issuer; and
e is not currently, and has not recently been, in default of their continuous disclosure obligations.

If an issuer that has adopted semi-annual filing achieves revenue of $10 million or greater, it would be
required to resume quarterly filing following the filing of its audited annual financial statements. In
addition, the decision to file on a semi-annual basis must be approved by holders of a majority of shares
entitled to vote, excluding any related parties of the issuer, prior to adopting this option and reconfirmed
at least every three years. Issuers that adopt semi-annual filing would not be eligible to take advantage of
the exemption proposed in the recommendation related to an alternative offering model, which would
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allow issuers to distribute freely tradeable securities primarily based on their continuous disclosure
record.

CSA published a proposal consistent with our recommendation based on listing exchange in May 2021 —
Deadline for Comments September 17 2021.

7. Introduce an alternative offering model for reporting issuers

Creating an alternative offering model based on continuous disclosure rather than prospectus disclosure
would have adverse consequences to the integrity of Canadian capital markets and investor confidence.
Shifting the foundation of securities offerings from a prospectus-based model to a more continuous
offering framework would have a significant adverse effect on the overall quality of continuous disclosure
available to the secondary markets due to, among other things, an absence of underwriter due diligence
and regulatory review. Also troubling with this proposal is its absence of prospectus remedies to protect
small, retail investors most likely to participate in this type of offering, and its significant inconsistencies
with U.S. securities legislation. Taken as a whole, the many adverse consequences of this proposal would
significantly degrade the reputation of Canadian capital markets.

In addition to the adverse domestic implications to Canadian capital markets, it is important to consider
how this proposal (and the other capital raising proposals in the Consultation Report) might affect the
perspective of investors, analysts, regulators, and other market participants outside of Canada. It is
reasonable to expect this proposal and proposal number five in the Consultation Report would adversely
affect Canadian issuers’ ability to raise capital in the U.S., as Canadian disclosure would be perceived to
be lower quality. This perception may also imperil the availability of U.S. MIDS, as the U.S. Securities and
Exchange Commission (the “SEC”) may not regard Canadian continuous disclosure to be a sufficient
replacement for equivalent U.S. reporting. It would be a significant blow to Canadian issuers if they were
to lose access to the U.S. securities markets, by virtue of changes to U.S. MIDS or otherwise.

Rather than create an alternative offering model to the prospectus regime, we suggest that Canadian
securities regulators continue to pursue ways to better streamline and reduce the burden in the existing
prospectus regime, including through alternative prospectus offering models.

In connection with ongoing OSC and CSA burden reduction and modernization initiatives, the IIAC and
other market participants have put forward several proposals. A prime example is the recent changes
implemented to the At-the-Market (“ATM”) rules, affording Canadian issuers (both large and small) a
more efficient avenue to raise capital through the secondary market, while maintaining the fundamental
features of the prospectus process that are critical to market integrity and investor protection. The
impacts of these changes to the ATM rules, and any other alternative prospectus offering models should
be analyzed before even considering public offering models that ‘skip’ the prospectus process and risk the
confidence and integrity of our capital markets.

In addition, a system should be developed to facilitate the qualification of private placement securities by
a subsequent receipt of a prospectus, which would remove the hold period on those exempt securities,
but with wider applicability than the current special warrant process.
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IIAC Position Not Accepted:

The Taskforce recommends introducing an alternative offering model prospectus exemption for all
reporting issuers, with securities listed on an exchange that are in full compliance with their continuous
disclosure requirements to allow them to offer freely tradeable securities to the public. The exemption
would include conditions such as:

e The issuer must have been a reporting issuer for 12 months; and must be up to date with its
continuous disclosure and not be in default; securities offered under this prospectus exemption
must be of a class that is listed on an exchange;

e The offering must be subject to an annual maximum; and

e Issuers must file a short disclosure document with the appropriate regulator to update the
continuous disclosure record for recent events (including information regarding the use of
proceeds) and certify its accuracy.

This exemption allows issuers to raise capital based on their continuous disclosure record and a short
offering document, rather than a prospectus filing. Investors would assume the same level of risk as
purchases of the same securities in the secondary market. The annual maximum for offerings under this
exemption should be set at 10 per cent of market capitalization as of the beginning of a set annual period.
For smaller issuers with a market capitalization under $50 million, the annual maximum should be the
lesser of S5 million or 100 per cent of the issuer’s market capitalization. Offerings beyond such limits
would continue to require a prospectus filing. The Taskforce recommends that offerings under this
exemption be designated as having the same liability as under a prospectus offering. Imposing the same
level of liability would provide incentives for the issuer to take steps to avoid misrepresentations.

Update: CSA introduced a proposal based on this recommendation with a $10 million limit, however, the
liability is the same as secondary market rather than a prospectus offering. Deadline for comments
October 26 2021.

8. Introduce greater flexibility to permit reporting issuers, and their registered advisors, to gauge
interest from institutional investors for participation in a potential prospectus offering prior to
filing a preliminary prospectus

The IIAC supports the introduction of provisions that would permit reporting issuers to take measures to
gauge interest from investors for participation in potential prospectus offerings prior to filing a preliminary
prospectus.

We advocate for the adoption of a robust “Testing-the-Waters” (“TTW”) regime in Canada that, at a
minimum, parallels the liberalization introduced by the SEC pursuant to the U.S. JOBS Act in September
2019. The adoption of the resulting Rule 163B and related amendments under the U.S. Securities Act to
expanded the permitted use of TTW communications to all issuers regardless of size or reporting status.

TD West Tower | 100 Wellington Street West | Suite 1910, PO Box 173 | Toronto, ON M5K 1H6 | 416.364.2754 | www.iiac.ca


https://www.skadden.com/-/media/files/publications/2019/09/sec-expands-testing-the-waters/pdf_3310699.pdf?la=en

The new rule enables any issuer to make oral and written offers to qualified institutional buyers
(“QlBs”) and institutional accredited investors (“lAls”) before or after the filing of a registration statement
to gauge investors’ interest in an offering. This new rule is a much-anticipated development that
encourages public capital formation. To facilitate cross-border offerings, any new TTW regime adopted
by Canadian securities regulators should (i) permit Canadian issuers and/or dealers to operate in the same
manner as would be permitted under Rule 163B in the United States, and (ii) clarify that marketing
activities outside of Canadian jurisdictions are not regulated by Canadian securities laws except, and only
to the extent that, such activities affect prospective investors in Canadian jurisdictions.

In the Canadian context, issuers and dealers should be able to gauge the interest of institutional investors
(using the current IIROC definition of an Institutional Investor) prior to an offering regardless whether the
offering is made through a shelf prospectus or a short-form prospectus (currently, once a receipt is issued
for a preliminary shelf prospectus which includes a securities, solicitations of expressions of interest are
permitted). If any of the information being shared with the investor constitutes an undisclosed material
fact or material change (including the fact of the offering itself) then the investor should be appropriately
wall-crossed with the investor being subject to typical confidentiality and restrictions from trade
etc. Provided that all information shared with the investor is cleansed in the prospectus upon the
announcement of the offering, the investor should be able to receive prospectus-qualified securities,
regardless of the prospectus type. The OSC should reinforce such rules, relating to “tipping” and trading
on undisclosed material information to ensure that that dealers, investors and issuers are well aware of
these important protections.

IIAC Position Accepted:

The Taskforce recommends liberalizing the ability for reporting issuers to pre-market transactions to
institutional accredited investors prior to the filing of a preliminary prospectus. The ability to
communicate with potential investors to gauge the demand for a public offering would minimize the risk
of failed transactions. This recommendation should be implemented by making changes to the existing
pre-marketing prohibition, instead of creating a new exemption. A more restrictive testing-the-waters
regime in Ontario relative to the U.S. puts Ontario issuers and investors at a disadvantage. Accordingly,
the Taskforce recommends allowing pre-marketing of transactions to proceed on a similar basis as under
the U.S. regulatory regime while taking into consideration the liquidity of the Canadian market.

The greater flexibility for reporting issuers to pre-market transactions to institutional accredited investors
prior to the filing of a preliminary prospectus should be accompanied by increased monitoring and
compliance examinations. Regulators should review the trading patterns of any such institutional
accredited investors to deter insider trading and tipping. To assist with this, investment dealers should be
required to keep a list of contacted investors in their deal file and that it be filed with IIROC in an IIROC
prescribed format or provide the OSC with such a list upon request. The filing would allow IIROC to
monitor such activities without creating additional regulatory burden, such as non-disclosure agreements
being signed by institutional accredited investors. It is expected that premarketing done in relation to
private placements of reporting issuers be filed with IIROC in the same format.

No update — no publications to this point.
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9. Transitioning towards an access equals delivery model of dissemination of information in the
capital markets, and digitization of capital markets

The IIAC believes that the Canadian marketplace is well placed to adopt an access equals delivery model.
Such a move would align current investor preferences with the Taskforce’s objective of modernizing the
way documents are made available and without compromising investor protection or shareholder
engagement.

While the IIAC believes an access equals delivery model could provide the greatest efficiency and cost-
savings, if it were to cover the broadest set of investor disclosure documents, accommodating the delivery
of all possible documents would entail overcoming additional hurdles and complications, which would
result in significant delay and potentially jeopardize the policy initiative. The IIAC has, therefore,
advocated for a staged-implementation approach that focuses initially on access equals delivery for
prospectuses, financial statements and MD&A. Narrowing the focus to these disclosures, along with the
Management Report of Fund Performance, would result in some of the benefits of an access equals
delivery model being realized sooner. Regulators should, however, continue to consult with market
participants on how access equals delivery can eventually be applied to other documents required to be
delivered under securities legislation and the complications that would need to be addressed related to
these deliveries.

SEDAR should be the trusted repository for all investor disclosures and communications. Pointing
investors to this single source would simplify processes for issuers while ensuring each document can be
accessed easily by investors and in a similar fashion. The IIAC, therefore, recommends that issuers be
required to post their documents and any accompanying news releases on SEDAR and be given the option
(but not be required) to post on their website or any other digital communication channel(s) utilized by
the issuer, such as social media. In the IIAC’s view, it should be open to the issuer or dealers to use any
means reasonable to disclose the availability of the relevant document to investors.

Another measure that the Taskforce should consider in promoting the digitization of capital markets is
the elimination of physical security certificates. The current pandemic has illustrated how problematic the
handling of physical security certificates can be during remote based operations. Though the financial
industry, through its dematerialization efforts, has made great strides in reducing the number of physical
security certificates being exchanged, there continues to be too many of these certificates issued by
corporations and their agents. Any measures taken by the Taskforce to promote the electronic
alternatives to physical certificates (e.g. Uncertificated Shares) would be welcomed.

IIAC Position Accepted (however certificate issue not addressed):

The Taskforce recommends adopting full use of electronic or digital delivery in relation to documents
mandated under securities law requirements (i.e., access equals delivery model) and reducing duplicative
and unnecessary regulatory burden. An access equals delivery model should replace the defaulted
delivery of disclosure documents of all issuers and investment funds, including: a prospectus under
prospectus offerings, annual and interim financial statements and related Management Discussion and
Analysis (MD&A), and the management report of fund performance (MRFP). For greater certainty,
notification that these disclosure documents are available would not be required, and as long as they are
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accessible on the internet, investors are considered to have received delivery of these documents. The
Taskforce also recommends an electronic delivery model for all other documents that investors receive,
including electronic delivery of materials that they rely on in order to vote, such as proxy-related materials
and notices for regular and special meetings. The Taskforce recognizes that this would need to be
implemented with a requirement for all investors to provide email contact information and, in the interim,
it would apply only to investors who receive actual notice by email. This would help ensure investors have
appropriate advance notice regarding the availability of pertinent investment information.

Issuers could consider extenuating circumstances on a case-by-case basis for the provision of mailed
documents. The Taskforce recommends that the access equals delivery model be implemented in Ontario
within six months following the publication of this report. The Taskforce recognizes that this
recommendation would likely be most effective when implemented in a harmonized manner across the
country and urges the other members of the CSA to consider also adopting a similar model to reduce the
regulatory burden on issuers across Canada.

No final regulation announced since publication of the Request for Comments.

10. Consolidating reporting and regulatory requirements

a. Combining the form requirements for the Annual Information Form (“AlIF”), MD&A and
financial statements

We are supportive of reducing quarterly MD&A requirements by permitting issuers to eliminate
redundant information including items that are otherwise already included in the quarterly financial
statements (financial instruments, commitments, etc.). The MD&A and the financial statements are
meant to be reviewed in tandem. The relationship between these two documents makes it unnecessary
to include items such as contractual obligations, outstanding share capital, accounting policies, etc. in
both documents.

In addition, disclosure regarding financial and other instruments, related parties, critical accounting
estimates and judgements, as well as future accounting pronouncements, should not be included in the
MD&A to the extent it is already included in the financial statements.

Venture issuers that are not required to, and do not file an AIF should not be required to provide additional
reporting in their MD&A disclosure beyond that which is currently required.

In addition, the ability to file a unified report encompassing financials, MD&A and an AIF should be
optional, as for mining issuers, the filing of an AIF is a trigger for filing a technical report/s that is/are
required to support new material disclosure of scientific and technical information about material mining
properties. Technical reports require a significant expenditure of time and resources, and often mining
issuers will time the filing of the AIF to ensure they have adequate time to prepare these reports. This may
not line up with the filing of their financials and MD&A when earnings are announced. If the new unified
report triggers a technical report filing requirement, mining issuers may not have the additional time to
prepare the technical reports that they do under the current system, so it is important that they have the
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option of filing an AIF separately. Alternatively, the AIF trigger for filing a technical report under the unified
report regime could have a delayed filing time similar to the regime that is now in place for news releases.

IIAC Position Accepted:

The Taskforce is recommending that in 2021, the following reporting and regulatory requirements be
enacted:

1. Combining the form requirements for the Annual Information Form (AIF), MD&A, and financial
statements. Reporting issuers can still opt to keep their financial statements separate, but they
would benefit from having the option of combining them with the AIF and MD&A similar to the
approach taken in the U.S., where they can file the equivalent to the AIF, MD&A and financial
statements as one package. This would result in less duplication between the MD&A and AIF
language, particularly around the description of the business and risk factors.

2. Streamlining the material change report Streamlining the material change report by allowing
instead, at the election of the market participant, the filing of a news release containing the
required information about a material change on SEDAR. This would be consistent with existing
practices where the material change report wraps the news release that has already been filed
on SEDAR.

w

. Eliminating the MRFP Eliminating the interim MRFP, streamlining the contents of the MRFP, and in
accordance with the move to access equals delivery recommended above in Recommendation 20,
eliminating physical delivery of the MRFP to investors.

4. Investment fund issuers streamlining certain reporting and regulatory requirements applicable to
investment fund issuers.

5. Prospectus and Annual Information Form Combine the simplified prospectus and annual
information form into one annual disclosure document, eliminating redundant disclosure
requirements and updating other requirements.

6. Other changes to financial report requirements Make changes to financial reporting requirements
to eliminate the requirement to include unnecessary non-IFRS items from the financial
statements.

7. Personal Information Form Streamline the Personal Information Form (PIF) filing requirements
for all issuers.

Update : CSA published a proposal consistent with our recommendations in May 2021. Deadline for
Comments — September 17 2021.
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b. Simplifying the content of the Business Acquisition Report (“BAR”) or revising the significance
tests so that BAR requirements apply to fewer significant acquisitions

The lIAC is generally supportive of the amendments implemented by the CSA in its Notice of Amendments
to National Instrument 51-102 Continuous Disclosure Obligations and Changes to Certain Policies Related
to the Business Acquisition Report Requirements on August 20, 2020. These amendments, for non-venture
issuers, deem the acquisition of a business or related businesses to be a significant acquisition for the
purposes of requiring a BAR only if at least two of the existing asset, investment or income significance
tests are satisfied, and increase the threshold of these significance tests from 20% to 30%.

The above changes will reduce the number of acquisitions — which are not, in substance, significant
acquisitions in the context of the issuer’s circumstances — that trigger the requirement to file a BAR. The
increase in the threshold from 20% to 30% appropriately recognizes the relatively smaller size of Canadian
issuers as compared to those in the U.S. market, and the relative costs and benefits of preparing a BAR
for smaller transactions.

To more accurately reflect the fair value of an acquired business in relation to the issuer, we think the
Canadian regime should adopt an element of the recent amendments proposed by the SEC in respect of
U.S. requirements for acquired business financial disclosure.! For the purposes of the investment test, the
Canadian regime should adopt a comparison to the issuer’s market capitalization (which the SEC refers to
as the aggregate worldwide market value of the issuer’s voting and non-voting common equity) rather
than its consolidated assets. In our view, the Canadian version of the investment test should be similarly
revised to more accurately demonstrate the economic significance of the acquisition to the issuer.

However, we recommend that rather than ascertaining market capitalization of an issuer based on the
last business day of the most recently completed fiscal year, the market capitalization should instead be
determined as of a date that is in close proximity to the fair value measurement date of the acquired
business (such as when the purchase price was agreed to). This would allow the issuer’s fair value
determination to be reflective of all current developments in the relevant business and industry and
markets in general.

Consideration should also be given to using a volume-weighted average price over a number of trading
days immediately preceding the applicable date, rather than just using a single day, or other mechanism
to address the potential for an anomalous result due to light trading or volatility in an issuer’s stock on a
particular day or during a particular period.

Finally, the requirement that an acquisition financing include pro forma financial statements also
lengthens the process and creates additional complexity. If it is impractical to prepare pro forma financial
statements, issuers are forced to finance in the private placement market, which limits the number of the
investors that can participate in a transaction. We are of the view that the inclusion of pro forma financial
statements is not particularly helpful for investors and, in certain circumstances, can be misleading. We
recommend that the requirement for pro forma financial statements in all circumstances be removed,
and the regulation provide more flexibility in respect of the historical statements of the target company.

1 SEC Release Nos. 33-10635; 34-85765 - Amendments to Financial Disclosures about Acquired and Disposed
Businesses
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Investors should be provided with information that is relevant to their investment decision, not
information that is irrelevant or outdated.

IIAC Position Not Accepted:

Following the publication of the Consultation Report, the OSC published in August 2020 a final version of
rule amendments to reduce the number of Business Acquisition Reports (“BAR”). As such, the
Taskforce’s view is that further changes to BAR reporting are not warranted at this time. The Taskforce
recommends that the OSC reassess periodically whether additional changes are needed to BAR reporting
after the current amendments take effect in November 2020.

11. Allow exempt market dealers to participate as selling group members in prospectus offerings
and be sponsors of reverse-takeover transactions

Given the predominance of secondary market trading over primary distributions, the expansion of
permissible activities from limited capital raising distributions to participation as selling group members
in prospectus offerings and sponsors of reverse-takeover transactions represents a significant increase in
the ability of EMDs to participate in capital markets activities, magnifying the investor protection and level
playing field concerns.

Not only does the expansion of scope for EMDs pose an investor protection problem, it places the firms
and individuals that have undertaken the steps required to meet the rigorous IIROC regulatory and
educational standards at a disadvantage to the more lightly regulated and less qualified EMDs. These firms
may be able to offer similar services without incurring the costs of creating and maintaining robust
compliance and oversight systems and processes. The regular reviews of EMDs by their provincial
regulatory bodies has consistently shown deficiencies in compliance processes, in particular, in the areas
Know-Your Client (“KYC”) and Suitability. It is inconsistent with investor protection mandates to expand
the ability of these entities to have exposure to retail clients prior to such problems being fixed.

Ultimately, the investing public bears the costs that result from inconsistent regulation. In addition to
confusion about the regulatory and professional standards applicable to their advisors, fragmented
oversight can lead to significant gaps in surveillance and enforcement of investor protection regulation.
IIROC has a long history of actively regulating and providing oversight for the precise types of activities
undertaken by the EMDs. Regulation has, and continues to evolve, based on the ongoing needs and
experiences of investors, as well as the firms undertaking such activities. The skills, experience and
resources required to develop, monitor and enforce regulatory requirements are significant. IIROC’s long
history as the industry SRO has allowed it to develop the expertise and structure to provide such oversight.

IIAC Position Not Accepted:

The Taskforce recommends that the OSC and TMX allow EMDs to act as “selling group members” in the
distribution of securities made under a prospectus offering. The recommendation would include initial
public offerings and prospectus offerings in connection with a qualifying transaction.
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The OSC should set reasonable conditions on EMDs to be eligible to act as “selling group members” in
prospectus offerings, such as the following:

e An investment dealer acts as an underwriter in connection with the distribution and signs an
underwriter certificate in accordance with the requirements of Ontario securities law; and

e The commissions, fees or other compensation paid to the EMD do not exceed 50 per cent of the
commissions, fees or other compensation paid to the investment dealer that acts as underwriter.

The above conditions are intended to ensure that investment dealers remain involved in the offering and
will be signing an underwriter certificate. The Taskforce also recommends that the OSC work with stock
exchanges to allow EMDs to act as sponsors in RTOs. This recommendation would improve capital-raising,
particularly for smaller issuers that currently find it difficult to access capital through investment dealer
channels. Investors may also experience more opportunities to participate in prospectus offerings through
established EMD distribution channels. This recommendation recognizes the important role EMDs play in
supporting early-stage issuers and allows these players to participate in an issuer’s entire lifecycle (i.e.,
from early to growth/maturity stage).

12. Develop a Well-Known Seasoned Issuer Model

The IIAC supports the creation of a U.S. style Well-Known Seasoned Issuers (“WKSI”) program. This system,
which permits issuers of a certain size, and meeting specific criteria to file an automatic shelf registration
statement on Form S-3 would provide Canadian issuers with an efficient and effective means of capital
raising, without compromising investor protection.

In terms of process, unlike for non-WKSI filers, the registration statement and any amendments are
automatically effective without prior review by the SEC. This feature provides extraordinary flexibility to
WHKSiIs filers because it eliminates any potential delay resulting from SEC staff review and/or comments.
Another beneficial feature of a U.S. WKSI shelf is it allows WSKI filers to register an unspecified amount of
securities on that shelf.

In order to be effective for Canadian issuers, the WKSI program thresholds should be adjusted to reflect
that, relative to U.S. issuers, Canadian issuers have a smaller market capitalization and are more closely
held. As such, we recommend that the USS750 million U.S. public float requirement be re-cast as a dual
market capitalization and public float requirement. Without compensating for their more closely held
nature, many Canadian issuers with a sufficiently wide market following may nonetheless remain
ineligible to use the Canadian WKSI system for several years or indefinitely due only to their having one
or more significant shareholders. In terms of the actual size, an appropriate threshold may be C$500
million market capitalization and C$200 million public float requirement for Canadian issuers.

The adjusted thresholds are sufficient to ensure that the issuer is of a significant size, such that it would
have enough institutional following and analyst coverage to flag any disclosure issues, and ensure the
issuer is in fact ‘well known’. The issuer should be listed on a senior exchange for at least one year to fulfill
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the “seasoned” element of WKSI. Also, consistent with the U.S. WKSI model, we recommend there be an
alternate eligibility threshold for issuers that are ‘well-known’ by virtue of their publicly traded debt.

IIAC Position Accepted (subject to some details on public float):

It is recommended that the OSC develop a WKSI model in Ontario to issue shelf prospectus receipts
automatically for issuers that are above a certain public float or have issued debt securities above a set
amount in a specified time period and have established an appropriate disclosure record. The Taskforce
recommends that the appropriate threshold for an issuer to qualify for the WKSI classification is a public
float of a minimum of $500 million. This threshold is reflective of the size of Ontario’s capital markets and
will apply to issuers that are already well-known and followed by market analysts.

The WKSI model would not result in a change to the current approval requirements for novel derivatives
offered under a shelf prospectus supplement, such as linked notes or similar investment products. The
0OSC, together with the CSA, should also consider implementing additional changes to the shelf prospectus
system to provide similar accommodations to those available to WKSIs in the U.S., which would assist in
capital formation. This would streamline the shelf prospectus process for such large issuers that meet the
prescribed thresholds and make it more cost-efficient for such issuers to raise capital in Ontario’s capital
markets.

Update: No proposal has been released to date

13. Prohibit short selling in connection with prospectus offerings and private placements

There are a number of considerations that must be addressed when developing a regulatory response to
concerns related to short selling in connection with a financing. One of the primary market integrity issues
is whether the investor shorting the securities has undisclosed information about the upcoming financing.
This is clearly a problematic situation, however, laws relating to insider trading would generally address
this issue, and enforcement should be enhanced.

Inthe U.S., CFR 17 CFR § 242.105 - Short selling in connection with a public offering? prohibits an individual
from buying into a public offering if they have sold the securities short within five days prior to the

2§ 242.105 Short selling in connection with a public offering.

(a) Unlawful activity. In connection with an offering of equity securities for cash pursuant to a registration statement
or a notification on Form 1-A (§ 239.90 of this chapter) or Form 1-E (§ 239.200 of this chapter) filed under
the Securities Act of 1933 (“offered securities”), it shall be unlawful for any person to sell short (as defined in §
242.200(a)) the security that is the subject of the offering and purchase the offered securities from an underwriter or
broker or dealer participating in the offering if such short sale was effected during the period (“Rule 105 restricted
period”) that is the shorter of the period:

(1) Beginning five business days before the pricing of the offered securities and ending with such pricing; or

(2) Beginning with the initial filing of such registration statement or notification on Form 1-A or Form 1-E and ending
with the pricing.
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offering. Having a regulatory regime consistent with the U.S. would simplify cross border deals, create a
level playing field for investors and may remove the current disincentive for issuers to undertake
marketed deals for fear of having short sellers drive their share price down on a financing.

In developing a regulatory approach, two scenarios that must be addressed. When a marketed financing
has been announced, and prior to pricing it, is appropriate to prohibit investors from selling short post-
announcement and then buying into the financing to cover their short position through the financing. It
would be permissible, however, to permit investors to cover their positions in the secondary market after
the deal has been priced. For bought deal financings, where an offering is launched and priced at the same
time, no such restriction would be necessary as all investors will find out about the financing at the same
time, and there would be no ability to short sell securities in advance of launch and pricing.

If the financing has not been announced, and the investor did not have prior undisclosed material
information regarding the issuer or the offering, the investor should be permitted to cover the short
through stock purchased under the financing because in this scenario, such investor would not have any
advanced knowledge of a financing and this does not disadvantage other investors because the trading
activity conducted is in the normal course. This would not be permitted if the U.S. approach were taken
and the securities were shorted within 5 days from the offering.

It may be prudent to depart from the U.S. approach, and prohibit market participants and investors who
have sold short securities from the time of announcement to the time of pricing of an offering from
acquiring securities of the same type under the prospectus or private placement. Once a deal is priced,
investors would be free to short the securities. This does not put those without knowledge of a potential
transaction acting within five days at a disadvantage.

Further, it should be clear under any regulation that over-allotment /market stabilization activities carried
out by investment dealers in their capacity as underwriters and agents must be exempted from any short-
selling prohibition.

IIAC Position Not Accepted:

The Taskforce recommends that the OSC adopt a rule prohibiting market participants and investors who
have previously sold short securities of the same type as offered under a prospectus or private placement,
from acquiring securities under the prospectus or private placements. There are current requirements
that could potentially apply to short selling in advance of a prospectus offering or private placements,
such as:

e Market participants and investors who have access to material undisclosed information
concerning the offering would be precluded from short selling by the insider trading prohibition;

e The underwriter registration requirement may apply to market participants and investors who
sell short in advance of an offering and fill their short position through the offering, since this is a
form of indirect distribution;
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e Insiders of the issuer who enter into securities lending arrangements in connection with short
sales prior to an offering would be subject to reporting requirements; such transactions may also
be limited by the insider trading prohibition and applicable blackout periods; and

e The prohibition on market manipulation may apply to conduct that artificially depresses the price
of the securities. These requirements, however, would require detailed and contextual analysis.
A simple requirement that does not require regulators to prove intent is preferable. This would
prohibit market participants and investors who have a short position arising from a short sale in
a security of the same type as offered under a prospectus or through a private placement (or
fungible with such securities, such as a warrant, option or convertible or exchangeable security)
from acquiring securities in an offering. It would create greater clarity for all market participants
and be less complicated from both a conduct and compliance perspective. This recommendation
should not apply to trading in exchange-traded funds. Exemptions for activities such as market-
making by registered dealers should be considered.

14. Introduce additional Accredited Investor (“Al”) categories

We support the expansion of the Al categories to allow for individuals who have demonstrated knowledge
to qualify under this exemption. It is important, however, that expanded criteria is objective so it is simple
to ascertain the investors’ compliance, and that it is the responsibility of the investor and/or issuer to sign
off on such qualifications.

If technology could be leveraged such that investors could answer a set of questions, and provide relevant
information which would ascertain their compliance with criteria set by regulators, and allow them to self-
certify based on their answers, this would be very helpful in opening up the exemption to qualified
investors, without imposing an undue burden and risk on dealers and issuers.

It would also be helpful to expand the accredited investor exemption to include educated, experienced
investors, provided the standards are clear and easy to administer. In order to ascertain experience, it
may be possible for the technology to require the investor to undertake some sort of test or go through
guestions that would help determine if they should be accredited. It is important that this process be
administered independently, and that dealers would not be responsible for making this judgment.

The expansion of the accredited investor exemption is appropriate, and would not diminish the dealers’
KYC or Suitability responsibilities, but would only allow such investors to participate in financings where
they meet the criteria of the exemption and where the investment is suitable for the client.

IIAC Position Accepted:

The Taskforce recommends expanding the Al definition to those individuals who have completed and
passed relevant proficiency requirements, such as the Canadian Securities Course Exam (in conjunction
with another proficiency exam); the Exempt Market Products Exam; the CFA Charter; or those who have
passed the Series 7 Exam and the New Entrants Course Exam (as defined in NI 31-103) indicating a high
degree of understanding of investments and markets. If an individual meets the requisite proficiency
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standard in order to be able to recommend investment products to other investors, that individual should
be capable of making similar investment decisions for themselves. Adding criteria based on existing
educational proficiency requirements would provide greater investment opportunities for individuals who
already have the sophistication required for investment decisions and can adequately quantify and
understand the risk of potential investments. This recommendation addresses the growing importance of
the exempt market and the need to increase capital raising options undertaken by issuers. Expanding the
definition of Al would lead to increased opportunities for individual sophisticated investors who
understand investment risks, as well as greater availability of private capital for issuers. The OSC should
publish guidance to create transparency such that the new categories are easily understood by investors
and can be verified by businesses.

Update: The ASC and Saskatchewan Commission published a self-certified Accredited Investor
proposal consistent with the recommendations in November 2020 and adopted it in March 2021.
No proposal from other provinces.

15. Expediting the SEDAR+ project

We are fully supportive of the CSA’s expansion of the SEDAR+ project. The IIAC has made submissions and
has met with the development team, and we are confident that they have identified the correct issues
and are developing technology that will greatly improve the usability of the system, consistent with the
input they have received.

IIAC Position Accepted:

The Taskforce supports the goal of the SEDAR+ project and recommends that the OSC work with all CSA
jurisdictions and accelerate this initiative. SEDAR+ would modernize how market participants use the
centralized system, making it easier to file and access documentation. Given the importance and impact
SEDAR+ would have on market participants and their operations, the Taskforce recognizes the need to
expedite this project. Through the consultations, stakeholders called for a centralized system that is user-
friendly for all levels of investor sophistication and searchable to expedite access to information. Aside
from existing input from market participants on SEDAR+, the Taskforce also recommends that the
centralized system be tested with stakeholders prior to launch, such that feedback on the features and
functionality can be incorporated and potential risks can be mitigated.

Other Recommendations not in the Original Taskforce Report:

Recommendation: To enhance the OSC’s compliance efforts related to issuer disclosure and exemption
compliance, the OSC’s Director of Corporate Finance should have the ability to impose terms and
conditions on issuers in connection with compliance reviews. The scope of the terms and conditions should
be flexible so that they may be tailored to circumstances but should specifically include orders related to
the cease trading of distributions or the continued trading of securities and the ability of an issuer to rely
on prospectus exemptions. In order to ensure fairness for issuers, there should be an opportunity to be
heard before the Director makes a decision and an appeal to the Tribunal.
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Recommendation: The Taskforce recommends creating a dealer registration “safe harbour” exemption for
issuers and their Associated Persons through an OSC blanket order or rule change that would allow an
issuer to engage in certain passive “permitted investor relations activities” (“PIRA”) without requiring
registration. Passive activities may include:

e Preparing offering documents and subscription agreements;

e Passively offering shares of the issuer to investors through the issuer’s website; and

e Passively accepting subscription requests that have not been solicited by the issuer or Associated
Persons.

The OSC should also be designated the authority to publish guidance on the comprehensive list of what
constitutes PIRA. This recommendation would improve the capital-raising process. Issuers could conduct
some capital raising activities with regularity and without needing to employ the services of a registered
dealer. This would particularly help smaller issuers that find it difficult to access capital.

This recommendation intends to reduce regulatory uncertainty by providing a clearer test of which
activities may be conducted by an issuer and its Associated Persons without being registered. The OSC’s
ability to take compliance and enforcement action against bad actors would be strengthened, as boiler
rooms and issuers that engage in active selling activities should be registered, resulting in enhanced
investor protection.

Recommendation: The Taskforce recommends introducing a finder registration category, that would be
less burdensome than the current registration regime for EMDs and updating the promoter definition.

Recommendation: The Taskforce recommends that IIROC revise its UMIR to require an investment dealer
to confirm the ability to borrow securities prior to accepting a short sale order from another person or
entering an order for its own account. Securities that are identified as “easy-to-borrow” would not be
subject to this requirement.

Recommendation:

The Taskforce recommends that IIROC propose rule amendments to UMIR 6.4 that specifically exempt
these cross-border bought deal transactions from the requirement to execute on a marketplace. These
exemptions should at a minimum be extended to:

e Securities that are listed both in Canada and the U.S.
e Transactions that are “large in magnitude”, that are:
e Greater than 5 per cent of the public float; and

e For avalue greater than $500 million

Would qualify as a distribution subject to Reg M and qualify for the block exemption afforded by Reg M
under U.S. securities law.

The exemption would require that there is appropriate public transparency, such as a press release. During
analysis and implementation, IIROC should consider an exemption for similar-size transactions on Canadian
marketplaces, given the smaller market cap, a minimum value threshold should be considered.
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Recommendation: The Taskforce recommends that the OSC work with IIROC to review the applicable
sections of the standard uniform subordinated loan agreement to assess if a proposal to remove the
prioritization of claims by banks is warranted, or to create a level playing field, if other lenders should also
receive this prioritization when they lend.

Furthermore, the Taskforce recommends that the OSC work with IIROC in the near term to initiate a
working group of industry (including independent dealers) and other stakeholder participants to study
applicable existing IIROC rules for underwriting commitments and develop a proposal to resolve any
applicable issues identified. IROC should ensure that consideration is given to making it easier for non-
bank affiliated dealers to access capital where identified benefits can be realized while managing applicable
risks.

Lastly, the Taskforce recommends that the OSC work with CDS to consider alternatives to manage collateral
requirements that might significantly impact critical sources of liquidity for independent dealers in certain
circumstances.

Recommendation: To facilitate capital formation and help increase the market’s use of the OM prospectus
exemption, the Taskforce recommends allowing the re-investment of proceeds from disposition through
the OM prospectus exemption to not be counted towards the 12-month preceding $100,000 investment
limitation. In particular, this recommendation would apply to an eligible investor who is an individual
having received advice from a portfolio manager, investment dealer or EMD and meets suitability
requirements.

Recommendation: To enhance the integrity of the exempt market, the statutory liability in respect of a
misrepresentation in an offering memorandum should also apply to the key actors who are responsible for
theissuer’s disclosure, such as its board of directors, promoters, influential persons and experts. This would
create incentives for these individuals to take reasonable steps to ensure that the disclosure provided to
prospective purchasers is accurate and does not contain misrepresentations. This also increases
harmonization with the other major Canadian jurisdictions, such as British Columbia. As under the current
legislation, the OSC should have the authority to designate which types of documents and which
prospectus exemptions are subject to the rights of action

Recommendation: To enhance the integrity of the prospectus system, the Taskforce recommends
providing the OSC with rulemaking authority to prescribe: (i) the class of purchasers entitled to benefit
from the statutory remedies for misrepresentations in a prospectus; (ii) the parties subject to claims; and
(iii) potential defences applicable to such parties, in circumstances where there is uncertainty regarding
the interpretation of the liability provisions or legislative gaps that undermine the intent of those
provisions.

Recommendation: To provide additional regulatory certainty in connection with novel products, including
crypto assets, the Taskforce recommends providing the OSC with designation powers.

Recommendation: In order to improve access to international investments and reduce unnecessary red
tape, the OSC should provide an exemption from disclosure requirements to facilitate investments by
Canadian institutional investors, where securities law requirements may act as a barrier to participation in
international offerings and investors who benefit from those requirements do not require the protection.
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As well, the exemption should not prejudice any other party or negatively impact the market oversight by
the OSC. The OSC should provide such an exemption to the disclosure requirements under NI 33-105 and
conduct a review of other requirements for similar potential exemptions

Ensuring a Level Playing Field Promoting Competition

Promoting Competition

16. Enact a prohibition on registrants benefiting from tying or bundling of capital market and
commercial lending services, and a requirement for an attestation by a senior officer of the
appropriate registrant under the applicable disclosure requirements

The IIAC has no comments on this proposal.

Taskforce Recommendation:
To address this concern, the Taskforce recommends the following:

1. Enhance the Tied-Selling Restriction in National Instrument 31-103 The Taskforce recommends
making legislative amendments to Ontario securities legislation, including amendments to
National Instrument 31-103 and/or through the adoption of a local rule, to prohibit registrants,
as a consequence of an exclusivity arrangement, from providing capital markets services under
certain circumstances. An exclusivity arrangement would be defined to exist when:

e There is an outstanding loan, a loan proposed to be made or the continuation of an outstanding
loan including any modification thereof, with an issuer or any affiliate; and

e In connection with such loan, a bank practically or legally imposes a requirement for such a loan
to be made or maintained pursuant to an agreement, commitment, or understanding that an
affiliate of the bank (typically a bank-owned dealer) be retained to provide capital markets
services, as defined, for the issuer or an affiliate thereof, or be required to be retained for future
capital markets services.

Capital markets services would be defined to include debt and equity financing activities such as acting as
a dealer or underwriter in an equity or debt offering or negotiating a new or existing credit facility, as well
as M&A advisory activities such as providing a fairness opinion on a transaction. The Taskforce believes
that providers of capital markets services should compete on their merits and that an issuer should be
free to choose the registrant that best suits its needs without a concern that its choice of registrant may
negatively impact the availability of credit to the issuer. Accordingly, it would be prohibited for a registrant
affiliated with a commercial lender to provide capital markets services to an issuer in circumstances such
as the exclusivity arrangement defined above, where the affiliated commercial lender has previously tied
a decision to extend, renew or limit credit to the issuer on whether the issuer provides capital markets
business to the affiliated registrant.
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2. Attestation A senior officer of a registrant such as the Ultimate Designated Person, would be
required to attest that no such prohibited conduct has occurred each time the registrant provides
such capital markets services to a reporting issuer with whom the affiliated commercial lender
has a banking relationship. As part of the attestation, the registrant should engage with the
affiliated commercial lender to ensure that such conduct did not occur. The Taskforce would
expect that commercial lenders provide meaningful support and cooperation to their affiliated
registrant firms in complying with this attestation requirement. If it becomes apparent that this is
not occurring, the OSC should consider imposing terms and conditions on the registration of the
affiliated registrant that would restrict its ability to act as a dealer or underwriter in offerings
involving an issuer that has a relationship with a commercial lender affiliated with the registrant.

3. Amend NI 33-105 to require an Independent Underwriter with a Connected Issuer the Taskforce
recommends that the OSC work with the CSA to amend National Instrument 33-105 and/or
through the adoption of a local rule to require an Independent Underwriter in prospectus
offerings:

e Theissuer would be considered a “connected issuer” to one or more of the underwriters involved
in the offering by virtue of any commercial lending relationship between an affiliate of the
underwriter and the issuer. The Taskforce recommends adding a definition that considers an
issuer that has a commercial lending relationship with an affiliate of the registered firm as a
“connected issuer” and thus, under the new amendment to NI 33-105, at least one Independent
Underwriter would be required in a syndicate.

The Independent Underwriter would be required to underwrite at least 20 per cent of the offering or
receive at least 20 per cent of the total fees. These steps are carefully tailored to ensure that this
requirement would be in line with provincial jurisdiction over registrants. The Taskforce recommends that
the OSC work with the CSA to update the Companion Policy to NI 33-105 to clarify that commercial lending
relationships that would rely on the underlying credit of the issuer would be presumed to give rise to a
connected issuer relationship. Where part or all of the proceeds of the offering are intended to be used
to repay indebtedness to a commercial lender affiliated with an underwriter involved in the offering, there
exists an acute potential conflict of interest between the underwriter and the issuer. In these cases, the
role of an independent underwriter in structuring and pricing the transaction is particularly important.
Accordingly, the OSC should consider introducing a new requirement that an independent underwriter
act as the lead manager or co-lead manager (or “bookrunner” or “co-bookrunner”) for offerings in these
circumstances. For greater clarity, if the proceeds of the underwriting are used to pay down a commercial
loan (of a syndicate member), the Independent Underwriter would then be required to be a book runner.

4. Ban on Restrictive Clauses, where a registrant of an affiliated lender provides capital markets
services, the Taskforce recommends a ban on certain restrictive clauses in capital markets
engagement letters. This includes agreements that restrict a client’s choice of future providers of
capital market services (as defined above), such as “right to act” and “right of first refusal” clauses,
where a commercial lending and capital markets relationship exists. This would align with the U.K.
Financial Conduct Authority’s similar enacted ban in 2017. The above recommendations in
relation to the provision by registrants of capital market services to issuers are focused on non-
investment fund issuers and exemptions for investment funds should be provided where similar
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Competitive concerns do not arise. These recommendations would create competition m |
Ontario’s capital markets, incubate a diverse and healthy intermediary market and increase
choices for issuers, without dampening existing economic activities. The objective of these
recommendations is to significantly increase the amount of competition in Ontario’s capital
markets. In this regard, the Taskforce recommends that the OSC be mandated to review the
effectiveness of these recommendations in achieving this objective after implementation. If it is
determined that the recommendations are not having the intended outcome, then the OSC would
proceed with further reforms

17. Increase access to the shelf system for independent products

The IAC fully supports the amendments made to securities legislation to implement the Client Focused
Reforms (“CFRs”), which make changes to the registrant conduct requirement to better align the interests
of securities advisers, dealers and representatives with the interest of their clients, improve outcomes for
clients, and make clearer to clients the nature of the terms of their relationship with registrants.

We have worked closely with the CSA and SROs over the years to provide input into the CFR rulemaking
process, including ensuring that there is the right balance between achieving regulatory goals and the
associated burdens on registrants. The suggestions put forward by the Taskforce would greatly increase
the burden on firms without improving investor protection.

This is exemplified by the current know-your-product (“KYP”) requirements that have removed previous
overly prescriptive provisions, such as the requirement that a firm must perform a comparison between
the securities it makes available to clients and other similar securities in the markets. Furthermore, the
Companion Policy to NI 31-103 clearly states that it is up to firms to establish appropriate approval
processes for securities they make available to clients and such appropriate processes for a firm may vary
depending on the business model of the firm, the types of securities offered, the proficiency of its required
individuals, and the nature of the relationships that the firm and its registered individuals have with
clients.

In addition, the Companion Policy to NI 31-103 clearly indicates that it is an inherent conflict of interest
for a registered firm to trade in, or recommend, proprietary products and this conflict almost always
amounts to a material conflict of interest. Thus, in order for firms to address this conflict, they must be
able to demonstrate that they are addressing this conflict in the best interest of their clients and the
Companion Policy to NI 31-103 sets out numerous suggested controls that a firm should consider in order
to address this conflict. One such controls is: “making non-proprietary products offered by the firm as
easy to access for its registered individuals and its clients as proprietary products offered by the firm”.

The IIAC believes that that the significant changes to be implemented through the CFRs will address any
of the concerns articulated in the Consultation Report. Requiring additional regulatory reporting
requirements, documenting detailed rationales and providing this document to the independent product
manufacturers will not offer any measurable improvements to clients beyond what the CFRs will provide,
and will significantly add to the regulatory burden, contrary to the objectives of the Taskforce.
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IIAC Position Partially Accepted — Additions to the CFRs Recommended:

The Taskforce recommends the following measures be taken, in addition to the CFRs, to help ensure that
conflicts of interest relating to product shelf development are addressed in the best interest of clients and
that there is a level playing field for all products in gaining access to distribution channels and competing
on their merits as investment products.

1. Guidance on New Product Committees the Taskforce recommends that the OSC publishes
guidance to address product shelf issues and outline the makeup of New Product Committees.
This guidance would prohibit input from related and proprietary product divisions in the decision-
making of these committees. As well, New Product Committees should include dealing
representative representation. In addition, the Taskforce recommends that dealers with open
shelves be required to consider new securities to be made available to clients where those
securities are proposed for inclusion on the shelf by their dealing representatives, and that they
include them on their shelves unless there is a reasoned basis for exclusion.

2. Title Clarification for Proprietary Product Investor protection stems from an effective compliance
system, which includes disclosure obligations, and is established through internal controls. Any
firm selling proprietary products is required to have internal controls that address the material
conflicts of interest raised by selling proprietary products. It is critical that investors are aware
that they are not receiving independent advice when purchasing in a proprietary channel. To
assist with investor awareness, the Taskforce recommends that the work with the SROs to
develop a regime that will clarify titles for all registrant categories and will provide additional
clarity to investors with respect to proprietary channels.

3. Shelf Documentation and Proprietary Product Tracking the Taskforce recommends that all dealers
that sell proprietary products be required, by OSC rule, to document, in detail, their rationale
when independent products are refused access to their product shelves. The Taskforce also
recommends, by OSC rule, that dealers that sell proprietary products report to the OSC, on a
quarterly basis, the percentage of proprietary versus independent products on their product
shelves, segmented by channel and product category, and the percentage of proprietary versus
independent products sold to clients in the same format. The OSC shall in turn publish a summary
of these findings on an annual basis.

4. Independent Manufacturer OSC Reporting Independent product manufacturers should be
encouraged to report to the OSC, on a confidential basis, instances where their products are
refused access to a product shelf and the Taskforce recommends that the OSC track this
information. The OSC should provide a dedicated channel and format for these concerns to be
submitted.

5. Limited Market Check As part of the OSC/SRO compliance reviews, the Taskforce recommends
that OSC/SRO review the findings of a limited market check analysis (outlined below) conducted
by the dealer and the remediation implemented by the dealer to ensure that the analysis is robust
and the remediation is suitable and timely. All dealers that offer proprietary products must have
a process in place to, on an annual basis:
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e Conduct periodic due diligence on a number of comparable unrelated products available in the
market;

e Evaluate whether the proprietary products are competitive with the alternatives identified, by
examining factors including cost, risk and returns; and

e Determine what action the dealer should take in respect of its proprietary offerings or otherwise
if it determines that those proprietary products are not competitive, in order to demonstrate that
it has addressed conflicts of interest associated with offering proprietary products in the best
interest of clients.

Dealers would be able to discharge this requirement in a way that is proportionate to the size and scope
of their product offerings. Records must be kept by dealers of the due diligence, evaluations and outcomes
under their processes, and these would be examined during OSC/SRO compliance reviews. In their
evaluations, dealers must exclude any discounts on execution costs that they provide to clients for
purchases and sales of securities of related products from consideration when conducting a cost analysis
of comparable unrelated products. The objective of these recommendations is to significantly increase
non-proprietary products in distribution channels. The Taskforce is mindful that these measures and CFRs
may lead some institutions to consider closing or narrowing their product shelves. However, it is in the
public interest that distribution channels are open architecture, including both proprietary and non-
proprietary products. In this regard, the Taskforce recommends that the OSC be mandated to review the
effectiveness of these recommendations in achieving this objective within three vyears after
implementation. If it is determined that the recommendations are not having the intended outcome then
the OSC would proceed with further reforms, including banning proprietary channels.

18. Introduce aretail investment fund structure to pursue investment objectives and strategies that
involve investments in early stage businesses

We support the development of such a fund, ideally as a public/private investment fund with public funds
invested alongside private contributions. This fund should be managed by professional fund managers
rather than government employees, to ensure that the due diligence is objective and that there is no
perception of political influence. This would provide retail investors with confidence and incentive to
invest.

IIAC Position Accepted (with details):

The Taskforce recommends that the OSC establish a retail private equity investment fund proposal for
public input to incorporate private equity investing best practices, and the advantages of the retail
investment fund model. This proposal should examine other jurisdictions for examples, such as the
interval fund concept in the U.S. Such a proposal must be appropriately balanced with investor protection
safeguards.
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Update: No action taken to date

19. Improve corporate board diversity

The IIAC has no comments on this proposal.

Taskforce Final Recommendations:

1. Board Diversity Targets and Timelines Amend Ontario securities legislation to require publicly
listed issuers in Canada to set their own board and executive management diversity targets
(aggregated across both groups) and implementation timelines, and annually provide data in
relation to the representation of those who self-identify as women, BIPOC, persons with
disabilities or LGBTQ+ on boards and executive management.

2. Written Policy for Director Nomination Process Amend Ontario securities legislation to
require publicly listed issuers to adopt a written policy respecting the director nomination
process that expressly addresses the identification of candidates who self-identify as women,
BIPOC, persons with disabilities or LGBTQ+ during the nomination process

3. Maximum Board Tenure Limits Amend Ontario securities legislation to set a 12-year maximum
tenure limit for directors of publicly listed issuers, with an exception for:

a. 15-year maximum tenure limit for the Chair of the board;

b. non-independent directors of family-owned and controlled businesses, where such
nominees represent a minority of the board; and,

c. no more than one other director who will be deemed not to be independent, and will still
have a 15-year limit. Issuers must implement this recommendation within three years of
this amendment taking effect.

4. Diversity at the OSC The Taskforce recommends that diversity — including racial diversity —
be similarly represented at the board and executive level of the OSC, which will be responsible
for discharging this important mandate.

Proxy System, Corporate Governance and Mergers and Acquisitions (M&A)

Proxy Advisory Firms

20. Introduce a regulatory framework for proxy advisory firms (“PAFs”) to: (a) provide issuers with
aright to “rebut” PAF reports, and (b) restrict PAFs from providing consulting services to issuers
in respect of which PAFs also provide clients with voting recommendations

IIAC member firms represent both retail and institutional shareholders. To enable shareholders to make
informed decisions, the shareholder should have access to both the PAF’s reports, and the issuer’s
response.

IIAC members firms believe that PAFs who provide consulting services to issuers and provide shareholder
clients with voting recommendations should be required to disclose this potential conflict.
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IIAC Position Accepted:

The Taskforce is recommending that a securities regulatory framework in place by September 1, 2022 to
ensure that PAFs institutional clients are provided with the issuer’s perspective concurrent with the PAFs
recommendation report.

In addition, the Taskforce is recommending that a framework is implemented to address conflicts of
interest related to PAFs who consult issuers and also provide voting recommendations.

The IIAC did not comment on other aspects of the Taskforce’s recommendations related to minimum
period for issuers to file a management information circular (“MIC”) in advance of a shareholder meeting.
The Taskforce is recommending that the issuer now file the MIC at least 30 days prior to the date of the
meeting if the issuer intends to exercise its right of rebuttal.

Ownership Transparency

21. Decrease the ownership threshold for early warning reporting disclosure from 10 to 5 per cent

The IIAC objects to this proposal. It should be noted that on March 13, 2013, the CSA published for
comment proposed similar changes to the early warning system in Canada through proposed
amendments and changes to Ml 62-104, NI 62-103 and NP 62-203.

The CSA explained its rationale for rejecting the proposed changes, in a Notice dated February 25, 2016:

“We originally proposed to reduce the early warning reporting threshold from 10% to 5%. We
considered this lower reporting threshold to be appropriate because information regarding the
accumulation of significant blocks of securities can be relevant for a number of reasons in addition
to signaling a potential take-over bid for the issuer.

However, a majority of commenters raised various concerns about potential unintended
consequences of reducing the early warning reporting threshold from 10% to 5% in light of the
unique features of the Canadian public capital markets, including the large number of smaller
issuers as well as limited liquidity. These commenters noted the potential risks of reducing access
to capital for smaller issuers, hindering investors' ability to rapidly accumulate or reduce large
ownership positions in the normal course of their investment activities, decreased market liquidity,
and increased compliance costs. Taking into account these concerns, we have concluded that it is
not appropriate at this time to proceed with this proposal. We are of the view that the intended
benefits of the enhanced transparency are outweighed by the potential negative impacts of
implementing the lower reporting threshold.”

We agree with this outcome. In our submission to the CSA, we raised various concerns about potential
unintended consequences of reducing the early warning reporting threshold from 10% to 5% in light of
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the unique features of the Canadian public capital markets, including the large number of smaller issuers
as well as limited liquidity for certain issuers.

Specifically, we are very concerned about the effect of reducing the threshold of Canadian issuers, most
of which would be characterized as small-cap, when compared with their U.S. counterparts. The general
impact of the proposal is much more significant for smaller-cap issuers, and will have many unintended
negative consequences.

The primary impact of lowering the reporting thresholds from 10% to 5% will be a significant reduction in
capital investment and access to capital for small-cap issuers. Currently, many institutional investors
impose a hard cap on the percentage of securities in each small-cap issuer that they are willing to hold.
This cap is often based on the trigger for early warning reporting requirements, which represent a material
cost (particularly when compared to the size of the investment) and an operational burden for such
investors. The requirements of the Early Warning Regime (including the level of detail required in the
disclosure, the 2-day deadline on filing, the press release, and the 1-day moratorium on further
acquisitions) means certain investors currently do not allow a level of investment that would trigger such
requirements in the ordinary course.

The proposals will very likely result in more investors limiting themselves to lower ownership levels and
will ultimately result in less access to capital for issuers, less investment in small-cap businesses in Canada,
and less liquidity in the market.

Currently, small-cap issuers are generally less likely to have institutional investors (which are critical to
their financial health) with ownership stakes exceeding 9.9%. As noted above, if the threshold is moved
to 5%, it is extremely likely that many of these investors will reduce their investments to correspond with
the reduced reporting requirements. This could have a devastating effect on small cap issuers who are
already facing very difficult capital raising conditions.

Nevertheless, if the Ontario Government determines that the threshold should be reduced to 5%, it is
imperative that the regime take into account the smaller cap nature of Canadian issuers, and that it be
harmonized across Canada through a National Instrument.

The Canadian marketplace is different from the U.S. in respect to the size of the issuers, but also the
concentration of owners and stock. Small-cap issuers tend to have fewer investors holding more
securities, due to the smaller financing and public shareholder base. As such, the presence of institutional
investors holding a material ownership stake is critical to such issuers.

If a lower reporting threshold were to be implemented, we recommend that issuers below a specified
market capitalization be exempt from the lower early warning threshold and be subject to the current
10% standard to ensure that smaller cap issuers would not face a significant and negative effect on their
ability to raise capital. We would suggest that a minimum level for such market capitalization threshold
be $1 billion.
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IIAC Position Partially Rejected (limited to non-passive investors):

The Taskforce recommends decreasing the shareholder reporting threshold in Ontario from 10 per cent
to 5 per cent for non-passive investors. Accordingly, disclosure of significant holdings starting at the 5 per
cent level would apply if an investor intends to make a take-over bid, proposes a transaction that would
result in the investor gaining control of an issuer, or solicits proxies against any director nominees or
corporate actions proposed by the management of an issuer. These non-passive shareholders who cross
the 5 per cent ownership level, or who become non-passive when owning 5 per cent or more of an issuer’s
shares, should be required to file a news release and early-warning report disclosing their ownership but
not be subject to a moratorium on further acquisitions following the disclosure of their ownership until
their ownership increases to the 10 per cent level.

Update: NO action taken to date

22. Adopt quarterly filing requirements for institutional investors of Canadian companies

The IIAC has no comments on this proposal.

Final Taskforce Recommendations:

In order to improve access to international investments and reduce unnecessary red tape, the OSC should
provide an exemption from disclosure requirements to facilitate investments by Canadian institutional
investors, where securities law requirements may act as a barrier to participation in international offerings
and investors who benefit from those requirements do not require the protection. As well, the exemption
should not prejudice any other party or negatively impact the market oversight by the OSC. The OSC
should provide such an exemption to the disclosure requirements under NI 33-105 and conduct a review
of other requirements for similar potential exemptions

Shareholder Rights

23. Require TSX-listed issuers to have an annual advisory shareholders’ vote on the board’s
approach to executive compensation

The IIAC has no comments on this proposal.

Final Taskforce Recommendations:

The Taskforce is recommending mandatory advisory votes on executive compensation practices for all
publicly listed issuers, however the votes would be non-binding.
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24. Empower the OSC to provide its views to an issuer with respect to the exclusion by an issuer of
shareholder proposals in the issuer’s proxy materials (no-action letter)

The IIAC has no comments on this proposal.

Final Taskforce Recommendations:

There does not appear to be a final recommendation on this matter.

25. Require enhanced disclosure of material environmental, social and governance (“ESG”)
information, including forward-looking information, for TSX issuers

The IIAC recognizes the growing importance of providing disclosure of ESG information to shareholders.
We note that at this time, metrics related to ESG disclosure are not uniformly defined.

Some member firms have developed their own frameworks to address ESG commitments. The [IAC
currently has working groups that are discussing standardizing a taxonomy for green bonds (where most
financial institutions have frameworks that align to the International Capital Market Association’s green
bond principles) and transition bonds (where standards and taxonomy are not yet agreed upon).

Final Taskforce Recommendations:

The Taskforce is recommending that ESG information, specifically related to climate change is mandated
for reporting issuers as part of their regulatory filing requirements. The disclosure would need to be
compliant with the Taskforce on Climate-Related Disclosures (“TCFD”). There would be a transition phase
for reporting issuers to comply of between 2-5 years depending on the issuers market cap.

26. Require the use of universal proxy ballots for contested meetings where one party elects to use
a universal ballot, and mandate voting disclosure to each side in a dispute when universal
ballots are used

The IIAC supports the Taskforce’s proposal to mandate universal proxy ballots as we believe it would
enhance shareholder rights by simplifying the mechanics of proxy voting. We concur with the Taskforce
that the current system for contested meetings can be overly complex when shareholders are forced to
choose between the management and dissident nominees on separate proxy cards, and are unable to
easily select a combination of the nominees. Shareholders should have the option to support a mix of
management and dissident nominees without cumbersome administrative hurdles.
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In order to ensure that universal proxy ballots are able to achieve the objective of reducing the complexity
of voting, the IIAC recommends requiring plain language instructions on the ballot to ensure it can be
completed correctly to give effect to the shareholder’s intentions. For example, shareholders may be
accustomed to selecting all nominees on a ballot, and for a universal proxy ballot, there may be more
nominees on the ballot than can be elected. If a shareholder selects an incorrect number of nominees (i.e.
selects 10 nominees when only eight vacancies exist), this invalidates the ballot. Further, there should be
general guidance for proxy agents on how to address certain voting circumstances. A shareholder may
only select six nominees when there are eight vacancies. There should be a standard as to how the proxy
agent casts the remaining votes.

IIAC member firms acting as intermediaries do not anticipate any significant operational challenges in
moving to a fully universal proxy ballot system.

IIAC Position Accepted:

The IIAC had advocated for a universal proxy ballot system and the Taskforce continues to recommend
that it be mandated. The Taskforce expects the changes to be implemented by September 1, 2022.

27. Amend securities law to provide additional requirements and guidance on the role of
independent directors in conflict of interest transactions

The IIAC has no comments on this proposal.

Final Taskforce Recommendations:

The Taskforce recommends that the best practices outlined in Multilateral Staff Notice 61-302 Staff
Review be codified. The Taskforce highlighted requiring the formation of independent committees to
oversee material conflict of interest transactions and the adoption of policy guidance on independent
committee practices. The objective is to strengthen the role of independent directors to give minority
shareholders greater confidence in the function of independent committees particularly as it related to
transactions regulated under Ml 61-101.

Proxy Contests and M&A Transactions

28. Provide the OSC with a broader range of remedies in relation to M&A matters

The IIAC has no comments on this proposal.
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Final Taskforce Recommendations:

The Taskforce is recommending that the OSC be granted new powers to enhance its public interest
remedies similar to the BCSC. The powers could include the ability to rescind a transaction, require a
person to dispose of securities acquired in connection with an M&A transaction or a proxy solicitation,
and prohibit a person from exercising voting rights attached to a security.

The Taskforce is also recommending that the private issuer take-over bid exemption be modernized by
increasing the restriction on the maximum number of arm’s-length security holders of the target to three
hundred.

Proxy Voting System

29. Introduce rules to prevent over-voting

The IIAC supports the Taskforce’s proposal to codify the best practices found in CSA Staff Notice 54-305
Meeting Vote Reconciliation Protocols (“CSA Staff Notice 54-305”) to reduce incidences of over-voting.
IIAC member firms were actively involved in the development of the CSA’s proxy protocols guidance.
While CSA Staff Notice 54-305 is currently not mandatory, it is the IIAC’s understanding that the protocols
have generally been adopted industry-wide in an effort to improve shareholder voting accuracy.

The IIAC has concerns with the Taskforce’s proposal to introduce the following rule: “An intermediary
must not submit proxy votes for a beneficial owner client unless it has confirmed that vote entitlement
documentation has been provided to the reporting issuer’s meeting tabulator.” This statement appears
to put the sole responsibility on the intermediary. Intermediaries do not have a direct line of sight into
what the tabulator has on record for entitlements. There should be a corresponding responsibility for the
tabulator to provide the intermediary with the relevant information to ensure that the intermediary does
not submit proxy votes for a beneficial owner client unless it has confirmed vote entitlement
documentation.

It should also be noted that several IAC member firms voluntarily participated in a study by the OSC on
the impact of CSA Staff Notice 54-305 on over-voting. The data pointed to minimal incidences of over-
voting related to Canadian intermediaries.

IIAC Position Accepted:

The IIAC supported the development of the protocols in the CSA Staff Notice that the Taskforce is now
recommending is formalized into rules. The IIAC supports the Taskforce’s recommendation to include
stakeholders in a technical committee to develop the formal rules.
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Other Recommendations not in the Original Taskforce Report:

The Taskforce is recommending that the OSC provide guidance that it would use its public interest
authority with respect to empty voting at public company shareholder meetings. This is to address the
concern of empty or negative voting by an investor that has acquired shares through a securities
borrowing arrangement or has hedged its economic interest such that the investor is effectively an empty
or negative voter in respect of their shares being voted. There is already an industry standard that votes
follow the lent share, so that a lender is not entitled to vote shares, however without formal regulations
there is the potential risk of empty voting impacting voting.

30. Eliminate the non-objecting beneficial owner (“NOBO”) and objecting beneficial owner (“OB0”)
status, allow issuers to access the list of all owners of beneficial securities, regardless of where
securityholders reside, and facilitate the electronic delivery of proxy-related materials to
securityholders

In order to protect their client’s privacy rights, the IIAC does not support the Taskforce’s proposal to
eliminate the NOBO and OBO status provided under NI 54-101 Communication with Beneficial Owners of
Securities of a Reporting Issuer (“NI 54-101"). Intermediaries have received instructions from millions of
clients at their account openings, and of those millions of clients, a significant number have made the
decision to be objecting beneficial owners which prohibits their firm from disclosing beneficial owner
information to the reporting issuer under NI 54-101.

NI 54-101 was designed to balance the rights and interests of reporting issuers, intermediaries, and
shareholders. To mandate firms to provide reporting issuers with a client’s private information, including
their email address (even if they had expressly opted-out), would upend that balance and favour the
interests of reporting issuers at the expense of shareholder’s privacy rights.

The IIAC understands the securities law concerns for reporting issuers who may need a specific percentage
of shareholders to vote in order to effect certain corporate actions such as a merger or acquisition
transactions, and they are unable to directly contact all shareholders to encourage voting. Intermediaries
can reach out to clients and provide the materials in an unbiased manner. We do not believe that
overriding client instructions and their privacy concerns is warranted. Further, it would be challenging
operationally to track any exceptions to the NOBO and OBO status for only certain corporate actions.

While we understand that other jurisdictions have implemented, or are in the process of implementing
similar changes that require intermediaries to provide shareholder information to issuers, we note that
the U.S. has currently retained the NOBO and OBO status.

If there were changes to NI 54-101 eliminating the NOBO and OBO status of clients, it would be a
substantial undertaking for firms to contact all clients that had provided their instructions, with a new
disclosure of the change in securities regulation, and also to obtain consent (if required under privacy law)
to effect the change. From a client-service perspective, the intermediary has the relationship with the
client to address returned mail or email failures.
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The IIAC supports the Taskforce’s proposal to facilitate electronic delivery of proxy-related materials,
however, we do not believe it should be mandated. In general, member firms have been encouraging
clients to move to electronic delivery for proxy-related materials. Member firms must obtain consent from
the client for electronic delivery, and despite industry efforts, there are still numerous clients for which
firms do not have any email addresses. In those instances, and for email failures, paper proxy-related
materials are mailed.

IIAC Position Not Accepted:

The Taskforce is proposing to overhaul NI 54-101. The Taskforce recommends that, as of September 1,
2022, reporting issuers be able to obtain the identities and holdings of all beneficial owners of their
securities. This will be a significant change. The IIAC does appreciate that the Taskforce has suggested that
stakeholders be involved in the development of a strategy for how to achieve these changes. The
Taskforce also recommended that in the short-term, NOBO is the default position for beneficial owners.

Fostering Innovation

31. Create an Ontario Regulatory Sandbox in order to benefit entrepreneurs and start-ups. In the
longer term, consider developing a Canadian Super Sandbox

Question: Would the creation of an Ontario Regulatory Sandbox and a Canadian Super Sandbox help spur
innovative start-ups and entrepreneurs to grow and raise capital?

The IIAC believes sandboxes would help foster innovation in start-ups and entrepreneurs. Sandboxes
allow firms to develop and test new and novel products and services alongside regulators.

The purpose of regulators related to a sandbox should be to:
1. Allow new businesses the ability to test their innovations while being "protected" by the
regulator; and

2. Ensure a level playing field for all Canadian businesses.

A sandbox-driven process would be a safeguard against businesses going out to market without regulatory
guidance for their new products and services. It would also be a safeguard against an unlevel playing field.

IIAC member firms have included additional feedback regarding sandboxes, the proposed Ontario
Regulatory Sandbox, and the proposed Canadian Super Sandbox:

Support for Regulatory Sandboxes

The IIAC and its member firms are supportive of regulatory sandboxes that increase efficiency. However,
we strongly believe in a level playing field for all market participants, and we note that FinTech companies
should not benefit from unfair competition.
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FinTech companies should not have the right to perform “regulated” activities without being properly
registered: a registration exemption for these companies — when investment dealers must be registered
— would give them an unfair advantage. To protect Canadian investors, we must ensure companies are
not permitted to circumvent registration requirements and regulations.

IIAC member firms are supportive of regulatory sandboxes but would request clarity on the phrase “light
regulatory touch”, which was used in the Consultation Report but not precisely defined.

Ontario Regulatory Sandbox

IIAC member firms note that dealing with their primary regulator through the OSC LaunchPad has been
straightforward. Members agree that a merged OSC/FSRA Sandbox would make sense because the
entrepreneurial models, which are subject to regulatory oversight, overlap between both organizations.

Members believe there should be harmonization between jurisdictions in order for regulatory sandboxes
to provide true benefits to entrepreneurs, start-ups and ultimately to Canadian investors.

Canadian Super Sandbox

Theoretically, harmonization through a Pan-Canadian Super Sandbox would make sense, and ostensibly
address the inefficiencies of dealing with different provincial and territorial sandboxes. IAC member firms
have been discouraged by such inefficiencies, including cases where an additional 12-month period has
been needed to get approval from other jurisdictions, following approval by the OSC. We believe this
situation is unfair to Canadian investors in some jurisdictions, and that innovative products and services
should be made available to all Canadians — if beneficial to them — or to none, if not deemed beneficial.

A Canadian Super Sandbox, if implemented successfully, would allow for the development and roll-out of
new products and services across all jurisdictions at once, rather than having firms work with and obtain
approval from one regulator at a time. This process would be more efficient and would allow businesses
to spend less time duplicating their efforts across jurisdictions. Such a streamlined approach should also
allow innovations to reach the market faster.

However, industry members expressed significant concern about the likelihood this could be achieved.
IIAC member firms have seen repeated disagreement on harmonization from the different jurisdictions
across Canada, and therefore doubt that a Canadian Super Sandbox, even if truly beneficial for Canadian
investors, could be easily and successfully implemented.

Question: If so, other than expedited blanket relief orders, what order services/requlatory relief can these
sandboxes offer to help businesses raise capital and apply lighter touch regulation to allow these

businesses to innovate?

As previously mentioned, we believe expedited blanket relief orders should not create an unlevel playing
field.

We believe that sandboxes can provide additional services to foster innovation, such as:
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e providing access to real, anonymous data;

e facilitating access to a network of qualified market participants and investors for feedback on
innovative products and services;

e facilitating collaboration with different stakeholders — becoming a network connection point;

e ensuring confidentiality of innovative FinTech ideas;

e connecting FinTech companies and solutions that are potentially compatible;

e confirming that a solution meets certain guidelines for it to be useable or appropriate in terms of
protecting investor privacy and basic security aspects;

e providing privacy protocols accepted in the industry;

e providing privacy/security governance;

e providing a privacy/security framework or checklist for innovation;

e providing privacy/security certification (this could be graded 1 to 5 for example, depending on the
privacy/security needed).

Question: What are other ways that the OSC can help foster innovation?

IIAC member firms believe that sandboxes should move quickly to keep pace with innovation. Timelines
should be shortened, and regulatory approval should be swift, to spur innovation in the industry.

We believe that regulators should grant additional support to entrepreneurs who do not have experience
in the financial industry. Since the industry is highly regulated, creative and innovative entrepreneurs from
outside the industry may deem it too complex to navigate. However, with the help of a regulatory contact
with whom they could discuss topics such as privacy, investor protection and industry guidelines,
entrepreneurs could contribute greatly to a more vibrant and innovative industry.

Perhaps the clearest way the OSC can help foster innovation in the industry is to turn its focus towards
hiring tech-savvy, forward-thinking employees who wish to promote innovation as they consider the
matching of new products and services to existing rules and regulations.

The IIAC and its member firms also believe that regulators should be involved with universities to
demonstrate their support for innovation at the educational level, and to foster this spirit in the next
generation. We believe these actions would prove the regulators’ desire to foster innovation and would
demonstrate the importance of innovation for the community.

Question: What sort of cultural changes would be required at the OSC in order to develop a flexible
approach to regulation to foster economic growth and innovation?

As previously stated, the Sandbox should include tech-minded people, preferably with regulatory
knowledge.

IIAC Position Accepted:

The Taskforce recommends that the OSC and FSRA continue engaging with market participants, such as
new and existing start-ups and incubators/accelerators, so that the sandbox not only sufficiently identifies
and addresses challenges and concerns faced by businesses, but also balances the need to protect
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investors, and maintain fair and efficient capital markets. In the longer term, the Taskforce recommends
considering an expansion of this Sandbox into a Canadian Super Sandbox in which all provincial and federal
financial services regulators allow Canadian financial services businesses to test their innovative ideas.
This would spur innovation nationally.

The Taskforce also recommends that the Innovation Office place a primary strategic focus on facilitating
economic growth and innovation, including fostering and testing new and innovative methods to improve
transparency in financial product intermediation, improving the cost-benefit of providing investment
advice and advocating for smaller innovative businesses.

Similar to the U.S. SEC’s Office of the Advocate for Small Business Capital Formation, and its Strategic Hub
for Innovation and Financial Technology, recently announced by the SEC to become a stand-alone office,
the new Innovation Office should also consider:

e Identifying and researching challenges that smaller businesses, including those with innovative
business models, experience when raising capital;

e Conducting outreach to businesses and their investors to solicit views and solutions to lower
access and trading costs, increase transparency and foster capital formation issues;

e Assisting business, including innovative and smaller businesses and their investors in resolving
significant problems with capital markets regulation; and

e Identifying capital markets regulation changes that would benefit smaller and innovative
businesses and their investors.

In addition, to provide greater support for businesses participating in the Ontario Regulatory Sandbox, the
Taskforce recommends that the Innovation Office should seek more timely input and feedback on its
services. Examples of services the Innovation Office may consider include:

1. Enhanced Engagement with the Innovation Community

The Innovation Office could consider more in-depth engagement with venture capital firms, law firms,
advisors and angel investors to create a community for novel businesses to assist early-stage companies.
For example, akin to matching services, partnerships with external organizations such as incubators and
accelerators that have resources for early-stage businesses looking for business expertise and capital; and
legal and advisory service providers that provide start-ups with access to legal services in areas such as
capital raising, preparing offering documents, and intellectual property and patents.

2. Educational Resources

The Innovation Office could also host webinars and develop e-learning resources targeted at

addressing common issues that innovative businesses face in their early stages for topics including, but
not to, limited registration process and requirements and capital raising for start-ups, such as preparing
offering documents. These educational resources may later also be made available to all businesses and
not only to FinTech companies.
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3. Regulatory Technology (RegTech) and Supervisory Technology (SupTech) Tools

The Innovation Office should consider how RegTech and SupTech solutions such as automated
compliance tools can benefit market participants and the OSC. For example, technology solutions that
assist firms in onboarding clients, including digital identity, fulfilling Know-Your-Client obligations and
conducting suitability assessments would reduce the regulatory burden (potentially duplicative efforts
and resources being expended). SupTech solutions may help to improve the OSC’s regulatory oversight
and enforcement, as well as enhancing investor protection. These RegTech tools may later be accessible
to other businesses outside of FinTech.

The recommended services could be expanded so that all businesses, regardless of sector affiliation, can
take advantage of the added support.

32. Requirement for market participants to provide open data
Question: Do market participants view open data as an opportunity to innovate and improve business
operations? Please identify any concerns or challenges that may arise from this proposal and any

corresponding solutions.

The lIAC and its member firms support the concept of open data, as it allows Canadians to own and control
their personal information and financial data.

Benefit to Investors & Concerns and Challenges:

We believe that Canadian investors should be able to move their financial products and transfer their
personal information based on their own needs. Investors should be able to see their data in an aggregate
form, whether or not they choose to use different financial institutions.

The COVID-19 crisis has made it clear that digital adoption and smarter services are essential to Canadian
investors. Open data, which provides access to more data, and therefore to a more integrated digital
ecosystem, needs to be included in this transformation.

We note that Canadians are already sharing their personal data with unregulated organizations, in an
unregulated manner. For example, investors do so when they share their login credentials and passwords
with technology firms such as data aggregators. Since “open data” is already a reality in the country as
clients release their personal information to different organizations, we believe Canada must act quickly
to build strong regulation around the transferring and sharing of data. Robust cybersecurity safeguards
and privacy frameworks need to be developed and implemented across the country, and Canada should
look to countries that have already implemented open banking, for guidance.

It is critical to establish what type of data is eligible to be considered “open data”. The approach taken
under the General Data Protection Regulation (“GDPR”) applies to the personal data the individual has
provided to the firm, and excludes data developed on an individual by a firm’s own analytic systems. Our
members would recommend this approach.
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Furthermore, data portability needs to be restricted to certain basic data fields, as some firms may have
more data than others. As noted above, data that is developed through a firm’s analytic tools should not
be portable.

We also believe that open data must be accessed through readily available technology: firms should not
have to invest in developing technology for this use. Rather, an approach consistent with the GDPR should
be taken, where “the data subject's right to transmit or receive personal data concerning him or her
should not create an obligation for the controllers to adopt or maintain processing systems which are
technically compatible” (Section 68).

The IIAC Privacy Committee has previously commented that investor protection and data privacy must be
a priority for regulators. If there are issues during a data transfer that, for example, lead or result in a
cybersecurity breach, it must be clear where the potential liability rests. There must also be appropriate
limits to liability, where the senders and receivers of such data have appropriate safeguards in place.

Question: Do you see a role for the province in setting data protection and privacy standards?

The IIAC and its members firmly believe that data protection and privacy standards must be harmonized
throughout the different jurisdictions in Canada. Consistency is the key to easing the regulatory burden
and ensuring investors are well protected.

We believe that provincial jurisdictions should defer to the federal Personal Information Protection and
Electronic Documents Act (“PIPEDA”) standards. This would create a consistent national framework that
all entities would follow. Without such a framework, an overly complex system results, where there may
be separate investor protection and privacy standards for each of the provinces and territories, leading to
a difficult and burdensome system, with no added value to investors.

Provincial jurisdictions have issued privacy proposals that are not practical or consistent with PIPEDA.
Some of the issues identified by IIAC members include:

1. Penalties that are excessive and not scaled to the offence;

Breach reporting requirements that are different to other laws, adding to the regulatory burden;

3. Mandatory privacy impact assessments without thresholds, which are inconsistent with the
GDPR;

4. Separate consent for each use and each processor, which cannot be operationalized in an industry
as complex as the financial industry;

5. Restrictions and consent on out-of-province processing which could prohibit cloud processing and
other out-of-province processing;

6. Obligation to inform individuals of technology that allows them to be identified, located or
profiled — the specific nature of disclosure and consent means essentially all analytics would have
to be described in detail, which is impossible to operationalize;

7. Data portability — unclear scope;

8. Right to be forgotten — firms may not be able to purge all complex systems of all data about a
person, especially when used in analytics and in combination with other data;

N
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9. Right to object to automated processing — not possible to provide service if processing is not
automated. Providing all the details about each processing application would lead to “books” of
disclosure.

Since data is nowhere and everywhere at once, such as when stored in the cloud, we believe that
protection and frameworks surrounding data must be harmonized in Canada, and perhaps globally.

IIAC Position Accepted:

Other global jurisdictions, including the U.K. and E.U., mandate open data to increase competition and
promote alternatives to consumers giving them choice, while other jurisdictions, such as Japan, India and
Singapore, have promoted data-sharing arrangements. Data sharing is also consistent with privacy
principles generally accepted in developed countries that data belongs to the client and not the institution
gathering the data. Given the complexity of open data, the OSC should work with capital market
participants and federal regulators to consider developing an open data framework outlining details
including, but not limited to, the scope of open data, data protection, and the level of industry
participation. Data sharing arrangements can then be further encouraged and facilitate more FinTech
solutions for businesses (thereby reducing costs and minimizing duplication of processes) and investors.

Greater accessibility to data would assist businesses in providing new products/services and long-term
solutions to support innovative business models, but it must be done while key concerns, such as data
protection, privacy standards, and investor protection, are not compromised. Any appropriate safeguards
must be put in place to ensure privacy concerns are addressed during the implementation phase. The
development of an open data framework should also consider any existing and new national and
provincial open data initiatives. An area of consideration may be to create a test environment with
synthetic data, similar to the approach currently being undertaken by the FCA in the U.K. As part of the
FCA’s DataSprint, the FCA collaborated with over 120 participants, including organizations, researchers
and data scientists, to create a synthetic ecosystem of financial data that produced reference data for
millions of synthetic individuals and businesses, including investor profiles and transaction data. The
synthetic data will be made available in a Digital Sandbox Pilot for participants to utilize the financial
datasets and develop products and solutions that would benefit the U.K. financial services industry.

Update: Canadian Government Committee has made recommendations on open banking but no CSA
proposals have been published.

33. Allow for greater access to capital for start-ups and entrepreneurs

Allowing for greater access to capital for start-ups and entrepreneurs would help innovation. However,
IIAC member firms are already involved in raising capital and would want to play a role in assisting start-
ups and entrepreneurs.

Question: Should current registration requirements be changed to enable angel groups to work with their
“accredited investors” members to encourage investments in early stage issuers? Please provide feedback
on the proposed approach and outline any challenges and concerns that may arise from this proposal.

TD West Tower | 100 Wellington Street West | Suite 1910, PO Box 173 | Toronto, ON M5K 1H6 | 416.364.2754 | www.iiac.ca



IIAC member firms request clarity about how angel investors would participate without being registered
in some manner. Would angel investor groups be exempted from registration? Would a new registration
category be created for them? The OSC must ensure investors are well protected and that no regulatory
arbitrage is possible (where some need registration to raise capital while others do not).

IIAC Requested Clarity to Provide Further Comments.

Final Taskforce Recommendations:

The Taskforce recommends that the OSC modernize the rules to support early-stage financing of startups
that can be undertaken by angel groups to assist with capital formation. Amendments to the current

registration requirements would enable angel groups to work with their “accredited investor” members
to encourage investments in early-stage issuers. To prevent any circumvention of registration
requirements, in the short term, the OSC could consider providing blanket order relief or discretionary
relief to angel groups that meet certain specific criteria.

Question: Should this apply to only not-for-profit angel groups?

We believe it should apply to both not-for-profit and for-profit angel groups.

IIAC Position Not Accepted:

The Taskforce recommends that an angel organization must be a not-for-profit organization. The
Taskforce recommends that the OSC modernize the rules to support early-stage financing of startups that
can be undertaken by angel groups to assist with capital formation. Amendments to the current
registration requirements would enable angel groups to work with their “accredited investor” members
to encourage investments in early-stage issuers. To prevent any circumvention of registration
requirements, in the short term, the OSC could consider providing blanket order relief or discretionary
relief to angel groups that meet certain specific criteria.

As suggested by stakeholders, key criteria could include but not be limited to the following:

e The angel organization must be a not-for-profit organization;

e The angel organization must limit its membership to accredited investors;

e No promotion of any investment takes place;

e No advice is given on the suitability of any investment opportunities and no activity akin to
advising activity is provided to investors;

e Fees collected by the angel organization are limited to reasonable membership fees for the
ongoing operational expenses of the angel organization; and

e The angel organization cannot hold, handle or have access to investor funds or securities.
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This recommendation recognizes that angel networks may be able to help bridge financing gaps that early-
stage businesses face.

Question: Should changes in registration requirements be by way of regulatory relief (exemption),
exemptive relief or through a form of no-action letter when meeting specific requirements?

The IIAC has no comments on this proposal.

Final Taskforce Recommendations:

The Taskforce recommends that, in order to prevent any circumvention of registration requirements, in
the short term, the OSC could consider providing blanket order relief or discretionary relief to angel groups
that meet certain specific criteria.

Question: How can P2P lending frameworks be leveraged to support capital raising of such early-stage
start-up businesses?

The idea of leveraging P2P lending frameworks is interesting, however, greater regulatory changes would
be needed to properly develop it in Canada.

IIAC members believe that in order to increase capital-raising, rules that restrict independent dealers
distributing proprietary funds of private equity and small business listed shares should be modified. Relief

would facilitate capital raising.

We believe more clarity around this item is needed before IIAC member firms can properly comment.

The Taskforce did not make recommendations with respect to P2P lending frameworks.

Other Recommendations not in the Original Taskforce Report:

The CSA had planned a consultation on the regulatory framework concerning the distribution of and
access to equities market data and initiate a consultation around other impediments to an efficient and
competitive exchange environment.

The CSA’s approach is to examine the issues relating to equities market data by:

e Assessing the changes in market data use and costs since the introduction of marketplace
competition;

e Assessing whether the current regulatory requirements that contribute to the need to use market
data continue to be appropriate; and
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e Assessing whether the current model for consolidated market data in Canada, including the role
of the information processor continues to be appropriate.

The Taskforce notes that the CSA through the OSC has already commenced a review of these issues,
including through informal consultation with industry stakeholders.

The Taskforce recommends that the CSA complete its review and undertake a formal public consultation
on the regulatory framework concerning the model for the distribution of and access to equities market
data, with a particular focus on:

e A model of market data availability that promotes fair, cost-effective access to individual
marketplace and consolidated information;

e The availability of timely consolidated data at a reasonable cost, especially for investment advisors
and retail investors; and

e Access that promotes fair competition among marketplaces and users and looks to reduce
barriers to competition among exchanges.

The Taskforce acknowledges that the issues associated with access to market data and the possible
resolutions are dependent on local regulatory requirements, including models of consolidation, and the
business models of the market data users. However, addressing these issues is key to instilling confidence
in Ontario’s capital markets. Further consultation of stakeholders that would inform potential changes to
the regulatory framework will ensure a fairer and more efficient model for the provision of market data.
An increased availability of consolidated market data at the right cost may enhance investor protection
and reduce costs for all intermediaries. The recommendation is critical to leveling the playing field
between retail and professional investors.

The OSC’s review of the impacts of marketplace outages. The Taskforce recommends that the OSC
undertake a review of the impacts of marketplace outages, including the impediments that challenge the
immediate movement of trading between marketplaces and the effect of the outages on the closing price
for securities. The Taskforce recommends significant focus be placed on the impact to retail investors
resulting from marketplace outages and resolving the impediments to retail orders being migrated to
other exchanges.

Update: No action taken on Market Data to date

Modernizing Enforcement and Enhancing Investor Protection

Modernizing Enforcement

34. Consider automatically reciprocating the non-financial elements of orders and settlements from
other Canadian securities regulators and granting the OSC a streamlined power to make
reciprocation orders in response to criminal court, foreign regulator, SRO, and exchange orders
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The IIAC supports streamlining some inter-provincial reciprocation under the Securities Act, but does not
support automatic reciprocation, and does not support streamlining reciprocation of SRO orders, orders
made by courts, or orders made outside Canada.

In the IIAC’s view, reciprocation provisions should not apply to Canadian or foreign SROs or exchanges for
the following reasons:
o IIROC orders already apply across the country, as do MFDA orders (except in Quebec).
o Allowing for OSC reciprocation of domestic SRO/exchange orders is inconsistent with the
Securities Act scheme, which provides for delegation of oversight to the SROs/exchanges
(within their jurisdiction).
o Issuing SRO orders as OSC orders will potentially have unintended negative consequences
for investment dealer business activities and operations, domestic and foreign (e.g.,
ability to participate in certain transactions, bid on certain work, fulfill other contractual
obligations, and/or operate in certain jurisdictions).

In the IIAC’s view, court orders and orders of foreign securities regulators (outside of Canadian provinces)
should be excluded from automatic or streamlined reciprocation. An automatic or streamlined
reciprocation power provides courts and foreign regulators with an improper influence over Ontario
securities enforcement that they would not otherwise have. The current process for reciprocation of court
and foreign orders under s. 127(10) of the Securities Act, including a requirement that there be a finding
that adopting the order is in the public interest, should continue to apply.

To the extent that streamlined reciprocation provisions are adopted in respect of extra-provincial
regulators, it is imperative there be a pre-emptive opportunity to be heard before the Commission (i.e.,
that automatic reciprocation not be adopted). Market participants at a minimum must have the ability to
challenge the scope of the reciprocal jurisdiction and whether the content of the reciprocal order is
identical to the underlying order. The hearing right should also be used to address the issue of the degree
of fairness provided in a foreign jurisdiction. The Commission should use the same standards courts use
to decide whether to enforce a foreign judgment.

The IIAC agrees with the Taskforce that no reciprocated orders or settlements should have automatic
effect in Ontario unless the OSC has the power to make a similar order or settlement, and that monetary
sanctions or voluntary payments agreed to in a settlement should not be reciprocated. Otherwise, the
OSC'’s jurisdiction will be indirectly expanded on an unlimited basis to include the jurisdiction of each and
every foreign regulator, and jurisdiction may not accord with our approach and values.

IIAC Position Not Accepted:

The Taskforce recommends providing for both automatic and streamlined reciprocation, allowing for
orders relating to capital markets, foreign capital markets regulators, SROs and exchanges and it would
be in the discretion of the OSC tribunal as to whether respondents would be granted an opportunity to
be heard.
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35. Improve the OSC'’s collection of monetary sanctions

The non-payment of monetary sanctions detracts from the effect these sanctions were designed to have
on conduct in our capital markets. We are supportive, therefore, of additional tools for the OSC to improve
collection of monetary sanctions.

We suspect the OSC’s collection difficulties stem from the fact that respondents often have limited assets
or poor credit and, therefore, not capable of paying the sanction. While the OSC has the discretion to
consider a respondent’s ability to pay when imposing financial sanctions, we understand the OSC’s
practice is to impose the monetary sanctions that are appropriate for the infraction, irrespective of the
respondent’s ability to pay so as to deter others from contravening the Securities Act. We are concerned
that the OSC’s inability to collect unfortunately also sends a message to potential wrongdoers.

The OSC currently publicizes information on respondents who are delinquent in paying monetary
sanctions and disgorgement orders via a list buried on the OSC website. This naming tactic can be made
more effective if the list were perhaps given more prominence on the OSC website and shared with other
outlets in the province.

IIAC Position Accepted:

To improve collections, the Taskforce recommends an approach based on the BC Securities Act. This
would include the OSC being permitted to freeze any assets, starting at the investigation stage, by
establishing that the assets are being preserved in order to possibly return money to investors.

The Taskforce also recommends that Ontario not issue or renew a driver’s license or license plate to
individuals who have failed to pay penalties or costs.

36. Create a prohibition to effectively deter and prosecute misleading or untrue statements about
public companies and attempts to make such statements

Misleading and untrue statements about publicly-listed companies contribute to investor risk and detract
from market integrity. The danger of such statements and “Short and distort” campaigns have also
discouraged companies from going public, thus impairing capital formation. It is understandable,
therefore, why the Taskforce proposes a new and specific prohibition on making false or misleading
statements about public companies.

Research analysts at IIAC member firms are already held to a high standard through IIROC rules (e.g. IIROC
Rule 3400). In the IIAC's experience, perpetrators are often not registered in any capacity with a regulator
and commonly utilize social media to communicate inaccurate information and influence investor
decisions.
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It is increasingly difficult, therefore, to effectively trace or monitor much of the commentary that the
Taskforce is targeting. In such cases, any specific prohibition contemplated by the Taskforce would be
difficult to administer and enforce.

Outside of social media, there are individuals in the business of providing some form of analysis and
recommendation of securities, for example, in the form of newsletters. These authors are often not
employed at a regulated entity or otherwise registered in any capacity. Ideally, investors would benefit if
certain basic fundamental disclosures were included in the reports provided by these authors including:

1. Disclosure of whether the author, directly or indirectly, holds a short or long position in
the security.
2. Disclosure of whether the author is compensated, directly or indirectly, by other parties,

other than by subscribers or advertisers, for this research.

3. Disclosure of any conflicts of interest.
4, Disclaimer that the information provided is true, to the best of the author’s knowledge.
5. Contact information of the author(s).

IIAC Position Not Accepted:

To make it easier for the OSC to effectively deter and combat abusive practices intended to affect share
prices, the Taskforce recommends creating a new and specific prohibition on making misleading or untrue
statements about public companies.

Further, it is suggested that the OSC be given additional tools to disrupt individuals or entities who appear
to be breaching securities law, including engaging in potential fraudulent conduct online, specifically
giving the OSC tribunal the ability to direct a person or company to remove or block a website or its
content.

37. Increase the maximum for administrative monetary penalties to $5 million

The lIAC has no comment on the maximum dollar amount. In the IIAC’s view, the quantum in any particular
case should remain at the discretion of the adjudicative panel, governed in accordance with normal
sentencing principles.

Final Taskforce Recommendations:

The Taskforce recommends increase the monetary penalty to S5 million to modernize securities
legislation by adjusting for inflation and scale of Ontario business, aligning with similar SRO sanctions.
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38. Strengthen investigative tools by empowering OSC Staff to obtain production orders and
enhancing compulsion powers

We do not support broadening administrative summons powers and/or creating administrative
production powers to include “find and gather” and “prepare and produce ...in the form and within the
timeframe requested by the investigator”. An unlimited and unchecked power to compel market
participants to create new documents and compilations and to produce documents, records and
electronic data in a particular form and to impose a unilateral deadline would be unduly onerous. It would
amount to a mandatory injunction without any of the associated procedural safeguards and does not
accord with the government’s objective of burden reduction for market participants. Furthermore,
mandatory injunctions are disfavoured by courts and should not be imposed without court involvement.
The existing Part VI investigation powers (search, summons) are broad and are sufficient to achieve
protection of the public interest.

To the extent the Commission sees the addition of production orders as necessary to assist with criminal
and quasi-criminal investigations, it should be made clear in any legislative amendments that:

e The orders must not be obtained in the context of administrative proceedings (i.e. Part VI
investigations and/or where section 127 proceedings are contemplated).

e The orders must not require recipients of a production order to create a document or provide
analysis that does not otherwise or previously exist.

e The orders are subject to the proportionality requirement in the Taskforce proposal #42.

e The orders are to be obtained from a judge and the subject has a right to apply for the order to
be revoked or varied prior to compliance (cf. sections 43-45 of the draft Capital Markets Stability
Act), on the basis that:

o it is unreasonable in the circumstances to require the applicant to prepare or produce
the document; or

o production of the document would disclose information that is privileged or otherwise
protected from disclosure by law.

Finally, if new “find and gather” and “prepare and produce” powers were to apply to administrative
investigations (which the IIAC does not support), it is imperative that such powers be limited by adopting
the “advice and directions” and “reasonable and proportionate” in Taskforce proposals #39 and #42.

IIAC Position Partially Accepted:

The power to issue production orders should only be granted to judges as the use of production orders
are necessary since current judicial authorization powers are increasingly ill-suited in obtaining the
evidence of electronic transactions, electronic message and cellular communications. It is a necessary
investigative tool.
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39. Greater rights for persons or companies directly affected by an OSC investigation or
examination

We support the addition of a new “advice and directions” power. In the IIAC's view, this is the most
significant of the Taskforce’s investigation-related proposals (namely, proposals #34 to #46). It is a vital
and appropriate response to the lack of a clear process for adjudication of issues which arise in the course
of Part VI investigations and examinations, and which lead to impasses and delays. The ability to seek
advice and directions will assist in streamlining the investigation and examination process by providing a
process for the efficient resolution of issues by a neutral adjudicator.

The recent decision of the Commission in B (Re), 2020 ONSEC 21 is illustrative of the issues that this
proposal is intended to address. In B (Re), the Commission pointed out that having such a power for advice
and directions during the investigation stage would be more efficient to resolve disputes that arise
pursuant to a section 13 summons, for example, and queried whether contempt proceedings are more
forceful than is warranted in some circumstances —an issue that is also relevant to the Taskforce proposal
#40.3

“Advice and directions” applications could be made available to section 11 investigators and section 12
examiners, in addition to any person or company directly affected by an OSC investigation or examination,
if this would be of assistance. It is the position of the IIAC that the applications should be heard in the
absence of the public, unless the Commission orders otherwise.

The new “advice and directions” drafting should mirror the language in subsection 126(7) of the Securities
Act and include the power to vary or revoke an investigation or examination order. In the IIAC's view,
there is no principled reason for the new Part VI power to be different from the existing Part XXII “advice
and directions” power (which is in the context of freezing orders).

Further, it is imperative that the “advice and directions” power apply to summonses as well as to
investigation and examination orders. In the experience of IIAC members, a new mechanism is required
for resolving issues with respect to summonses.

It is also imperative that the new “advice and directions” power be provided for in the Securities Act,
particularly given that a similar power already exists in subsection 126(7). It does not appear to the IIAC
that such jurisdiction may be conferred on the Commission by way of the OSC’s Rules of Procedure under
the Statutory Powers Procedure Act. The Commission does not currently have a statutory power of
decision in respect of clarification, variation or revocation of investigation orders.

Finally, the IIAC supports the proposals that documents be provided to persons served with a summons
in order to facilitate oral examinations, and that there be an opportunity to comply by initially producing
a subset of responsive documents and also to meet and confer with OSC Staff. These changes are likely to
reduce the incidence of delays and issues between the parties, and to assist market participants in
complying with their obligations.

3 B (Re), 2020 ONSEC 21 [B (Re)] at paras. 19-21.
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IIAC Position Not Accepted:

The Taskforce recommends the ability to revoke the personal service requirements and allow summonses
to be served by personal or electronic delivery, leaving the summons at a subject’s last usual residence
with an occupant, permitting the OSC to make a substitute service order, delivering to places of business
or using a courier or registered mail.

The Taskforce also recommends allowing a search order for a private residence.

40. Address concerns regarding the OSC’s use of contempt proceedings related to investigations
and potential creation of offences for obstruction, including non-compliance with a summons

The IAC supports the inclusion of a leave requirement for contempt proceedings. It is critical that there
be oversight by the Commission before public contempt proceedings are initiated to ensure a phased
approach for market participants attempting in good faith to engage in the investigation process. As
noted, the Commission recently queried in B (Re) whether contempt proceedings are “more forceful than
is warranted” in certain circumstances.*

The IIAC’s position is that leave hearings be heard in the absence of the public, unless the Commission
orders otherwise.

Given that Part VI already contains a contempt remedy for non-compliance, it would be duplicative to
include new offence(s) in respect of non-compliance with Part VI investigations. In any event, the existing
contempt remedy is arguably a more serious consequence than what might eventually result from an
offence proceeding, given that it is available from the Superior Court rather than the Commission and,
therefore, better addresses deterrence and any other concerns that OSC Staff may have with respect to
non-compliance under Part VI. The Superior Court has the strongest inherent enforcement jurisdiction in
the circumstances.

If a new offence is warranted in other contexts, such as criminal and quasi-criminal investigations (e.g.,
for breach of production orders) or in proceedings before the Commission, it is the position of the IIAC
that the new offence provision(s) must:

o C(Clearly delineate that it should only apply where a person attempts to “destroy, conceal or
withhold” evidence reasonably required for a hearing, etc. (akin to the provision in the Alberta
Securities Act), ensure that there is no overlap with the contempt provisions in Part VI, and provide
expressly that the offence may not be pursued in the context of Part VI investigations.

e Contain a similar leave requirement as is proposed in respect of contempt proceedings. Staff are
presently not required to seek leave/approval of the Attorney General or the Commission before
initiating quasi-criminal proceedings in respect of Securities Act offences. If a leave requirement
for new offences is not included, the same risk of inappropriate use of contempt proceedings will
arise in the context of obstruction/non-compliance proceedings.

4 Ibid.
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In our view, it would be difficult to benchmark or prescribe parameters with respect to a reasonable time
for compliance with a summons. It is imperative that the Taskforce proposals #39 to #43 be adopted (with
the changes outlined in this submission) in order to address issues relating to the scope of summonses
and the ability of market participants to respond to them in a timely manner (i.e., new “advice and
directions” power, leave requirement for contempt proceedings, broaden confidentiality exceptions,
ensure proportionality, clarification regarding privileged documents).

IIAC Position Partially Accepted:

A statutory provision that allows OSC Enforcement Staff to require summons recipients to preserve
evidence would be beneficial. As well, a robust regulatory tool aimed at ensuring evidence is not
destroyed or altered and permitting regulatory action if it is, would support the integrity of enforcement
investigations.

41. Broaden the confidentiality exceptions available for disclosing an investigation and
examination order or a summons

We recommend that each of the new categories of proposed confidentiality exceptions be added to the
Securities Act. Market participants are unable to share information as required by law and/or good
corporate governance, and in order to respond to investigation requests and summonses, due to the
constraints of the existing confidentiality requirements in section 16 of the Securities Act. While OSC Staff
do work with market participants to provide their informal consent to disclosure from time to time in
particular circumstances, Staff consent does not provide market participants with the legal authority for
these disclosures pursuant to the current legislation.

The IIAC's comments in respect of the proposed new confidentiality disclosure exceptions are as follows:
a) To “a prudential financial regulatory authority”, in a new section 16(1.01)

This addition is required in order to clarify that disclosure of investigation orders to Office of the
Superintendent of Financial Institutions and equivalent regulators (in Canada or elsewhere) is
permitted. The exception should be as of right and without any notice requirement, similar to
the existing exception in subsection 16(1.1)(a).

b) To an expanded list of counsel, in subsection 16(1.1)(a) (e.g. the person’s counsel, the company’s
counsel, or counsel for the person’s employer)

This addition is required in order to expand/clarify the instances in which lawyers may be notified
of the matters set out in subsection 16(1), in order to facilitate responses to investigation requests
and summonses. The exception should remain as of right and without any notice requirement.
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I”

c) To “any other person where the disclosure is necessary to comply with Part V
corporate governance”

, or for “sound

This addition is required in order to facilitate disclosure (e.g. to internal compliance and
governance officers) and/or to the extent that disclosure is otherwise required to comply with
investigation requests/orders. The IIAC proposes that the process (including timing and drafting)
mirror the new (in 2019) subsection 16(1.1)(b), which permits disclosure to insurers subject to
notice being given to the investigator at least 10 days prior to the intended disclosure, which
permits OSC Staff to object in appropriate circumstances.® The IIAC proposes that an associated
amendment in section 163 of the General Regulation be made in order to stop the clock on the
return of a summons during the notice period in the new proposed section 16.

d) Tothe company’s board of directors and senior management

The IIAC supports this confidentiality exception (but note that it may not be necessary if the
addition proposed in c) above is adopted in its entirety). The comments in respect of the addition
proposed in c) above would apply here as well.

We note that additional confidentiality exceptions should be included in order to allow for disclosure of
otherwise confidential information in the new “advice and directions” and “contempt leave” hearings
proposed by the Taskforce.

IIAC Position Accepted:

The Taskforce recommends clarifying the scope of protection provided to persons complying with a
summons, including that it would not be a basis of contractual liability against them by third parties.

The Taskforce also recommends incorporating additional confidentiality exceptions in securities
legislation to permit disclosure under expanded circumstances.

42. Ensure proportionality for responses to OSC investigations

The IIAC supports the inclusion of a proportionality threshold and, as such, it is imperative that some limits
be proposed to the response to investigations/examinations in order to achieve the goal of burden
reduction — particularly in the electronic data-intensive world in which they now all operate. In the
absence of any reasonable threshold, requests for data, and the deadlines imposed, have the potential to
be overly onerous and disproportionate to the countervailing public interest objective in each particular
instance.

5 We note that this approach is consistent with the existing approach taken in the Securities Act, which provides for
a blanket statutory confidentiality with appropriate exceptions and safeguards. This is in contrast to the approach
taken in, for example, British Columbia, where a confidentiality order in respect of the existence of the investigation,
inquiries made by the investigators, and/or names or witnesses must be sought by staff in every case.
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We are of the view that reference should be made to more modern schemes which include a
reasonableness threshold (e.g. the Regulated Health Professions Act) and the proportionality factors
which apply to production of documents in civil litigation (added in 2010 to the Rules of Civil Procedure).
For example:

Any examination or inspection of documents or other things shall be reasonable and
proportionate to the investigation, taking into consideration factors such as the time and expense
required, undue prejudice, the volume of documents, and whether the information or document
is available from another source.

It is imperative that proportionality be included in the Securities Act rather than introduced by way of
“other mechanisms”. Given the existing broad scope of the investigation and examination powers in
subsections 11(3) and 12(3) of the Securities Act, which are not subject to the discretion of the
Commission, the IIAC’s position is that any proportionality threshold will need to be introduced by way of
amendment to the legislation in order for it to be legally effective. Furthermore, if the policy direction is
not provided in the statute, there is the potential for less certainty on the scope of required responses to
investigations/examinations.

IIAC Position Not Accepted:

The Taskforce recommends that transparency and greater rights for persons or companies directly
affected by an OSC investigation be achieved primarily by the publication of guidance, prepared by OSC
Enforcement staff in collaboration with stakeholders. The guidance would make the OSC's investigation
practices more transparent, codify best practices and results in clearer and earlier communication
between the OSC and market participants on enforcement matters.

The Taskforce also supports the OSC development Document Delivery Standards Guidance to codify best
practices, include how and in which formats to product documents.

43. Clarify that requiring production of privileged documentation is not allowed

The IIAC supports the Taskforce’s proposal to add language in the Securities Act to specify that privileged
documents must not be required to be produced during OSC investigations or examinations. We
recommend that the language further specify that privileged documentation includes written, oral, or
electronic forms, as well as any other tangible or intangible form.

To recognize the OSC’s competing interest to know what information is being withheld and why, the
Taskforce proposes the production of a privilege log. We have concerns with this proposal. Namely, the
creation of such a log can be a time-consuming and sometimes difficult task, requiring significant
resources and attention. Furthermore, there may be a fine balance between providing sufficient details
to demonstrate the basis of the claim of privilege to appease OSC examiners without disclosing the
substance of the privilege.
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As such, we do not believe OSC examiners should require a privilege log as normal course. Our preferred
alternative is that a privilege log be required if the Commission makes an order to that effect under the
advice and directions power and that such request also be subject to proportionality requirements.

IIAC Position Partially Accepted:

The Taskforce recommends giving the ability to the OSC to make futures rules if necessary on the process
for addressing assertions of privilege. Clear expectations in privilege-related matters can create
efficiencies for investigations as well as provide clarity and consistency for summons recipients.

A statutory amendment would also be introduced to clarify that northing in legislation is to be construed
to affect the privilege that exists between a lawyer and his clients.

The Taskforce recommends that the OSC’s proposed Document Delivery Standards guidance sets out the
0OSC'’s expectation for the product of a privilege log when an assertion of privilege is being made.

44. Implement OSC procedural change to provide an invitation to discuss OSC Staff’s proposed
statement of allegations at least 3 weeks before initiating proceedings

We support the Taskforce’s proposal inviting respondents to discuss alleged infractions and potential
resolutions with OSC staff at least three weeks before initial proceedings, but submit that the timeframe
must be expressly extended in complex matters.

IIAC Position Accepted:

The Taskforce recommends that this Enforcement Notice be sent at least three weeks in advance of public
proceedings being initiated, and that the Enforcement Notice procedures (to be set out in the
Enforcement Investigation Guidance) include an invitation for respondents to respond to the allegations
that the OSC intend to make (as is the case currently). Upon receiving an Enforcement Notice, a
respondent would be able to provide mitigating details that may not have been uncovered in the course
of the OSC’s investigation or may wish to initiate settlement discussions.

45. Promote prompt resolution of OSC enforcement matters by ensuring the confidentiality of
dialogue between OSC Staff and parties under investigation, and protecting such investigated
parties from liability for admissions made to the OSC in settlements and from liability for
disclosing privacy-protected information to the OSC in the context of an investigation

We support this proposal.
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Other Recommendations not in Original Taskforce Report:

Recommendation: The Taskforce recommends permitting the OSC and respondent the ability to mutually
agree to extend the limitation period to commence proceedings. This amendments would preserve the
0OSC’s right to prosecute while permitting responding additional time to engage with OSC Enforcement
Staff to explore settlement.

Recommendation: In order to align with the language in the proposed draft legislation under CCMR and
IIROC’'s UMIR, the Taskforce recommends the inclusion of prohibitions on front-running. These
prohibitions would permit the prosecution of a person or company that purchases or trades securities
ahead of their client.

Enhancing Investor Protection

46. Require that amounts collected by the OSC pursuant to disgorgement orders be deposited into
court for distribution to harmed investors in cases where direct financial harm to investors is
provable

It is appropriate to allocate these funds to investors who have been proven to have been harmed through
improper registrant behaviour. This could simplify the procedure, reducing administrative costs and
allowing for more timely distribution of funds to victims. It is important to ensure that funds distributed
through this process be taken into account where an investor obtains compensation via the Ombudsman
for Banking Services and Investment (“OBSI”) process and vice-versa. Although investors should be
appropriately compensated where they are harmed as a result of inappropriate advisor activity, they
should not be unjustly enriched through double compensation via two separate programs.

IIAC Position Accepted:

The Taskforce recommends requiring disgorgement order amounts collected by the OSC to be distributed
to harmed investors through a Court-supervised process in cases where there is sufficient evidence to
establish that investors suffered direct financial losses.

1. Description of Process - The process would be run by a Superior Court appointed receiver where
significant funds are available for distribution. In circumstances where there are a small number
of investors or funds, the Superior Court could appoint an OSC employee as administrator. There
would be a publication requirement to communicate information to the public relating to
potential distributions. This model would apply to disgorgement amounts that are collected by
the OSC only. It would not contemplate the distribution of administrative penalties or voluntary
payments to investors, which would continue to be allocated to third parties or used for other
purposes authorized in securities legislation. The OSC, when implementing this recommendation,
should develop criteria to use to determine when the appointment of a receiver would be sought,
and how to communicate to the public information relating to potential distributions. It will be
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important to ensure that the receivership process is used in circumstances where it is efficient to
do so (e.g., not for amounts that are too little or if the evidence is insufficient).

2. Streamline Information Sharing - The Taskforce recommends amending the confidentiality
requirements in securities legislation, to avoid unnecessary applications to share compelled
information (information that was compelled during an investigation) for information that is
necessary to facilitate returning money to harmed investors. It would permit the OSC to share
information such as investor lists with the receiver to facilitate a more efficient notice and claims
process. This services to streamline information sharing to facilitate returning money to harmed
investors.

47. Give the power to designated dispute resolution services organizations, such as OBSI, to issue
binding decisions ordering a registered firm to pay compensation to harmed investors, and
increase the limit on OBSI’s compensation recommendations

We believe the current operation of OBSI, which provides investor access to a simple, low cost, and timely
independent dispute resolution body serves clients and the industry well in the vast majority of cases.
This is evidenced by the fact that, according to the OBSI Annual Report, no firm has refused to provide
compensation to investors pursuant to the OBSI process since 2016.

Introducing binding decision-making authority to this process will change OBSI’s operations significantly,
and will introduce additional resourcing requirements, costs, delays and complexities that will undermine
OBSI’s mandate to provide this low cost, efficient dispute resolution mechanism that is simple for
consumers to navigate.

As noted in the proposals, in order to ensure the binding authority is balanced with procedural fairness,
OBSI would need to create an independent appeal process which is necessary not just for participants in
OBSI’s process but also to ensure that OBSI’s decisions are able to withstand scrutiny on appeal or judicial
review. This would necessarily add time and uncertainty to the process.

In order to facilitate, and in addition to the appeal process, due process would also require the
amendment of OBSI’'s Terms of Reference to include policies and procedures dealing with evidence,
witness statements, documentation and the ability to provide responses to allegations. The requirement
for full written reasons for decisions would also increase the time and cost of resolution. The development
of this regulatory infrastructure requires resources to maintain and monitor its operation. This would
necessarily require additional ombudsman staff with appropriate expertise, making the provision of the
service more expensive.

The additional due process provisions would also have an impact on investors seeking to access the
service. Currently the process is accessible in its informality, without rigid procedural requirements. The
introduction of binding authority will mean that firms, now bound to a compensation requirement, would
require clear due process steps be built in the procedures which would replace the current, more informal
discussions and negotiations that characterize the process, and in most cases, ensure both the firm and
the client are satisfied with the outcomes. The addition of the procedural safeguards would necessarily
lengthen the time required to investigate and make recommendations, and will introduce a more formal
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complexity, possibly including the need for counsel, that may discourage clients, particularly
unsophisticated ones from entering into the process.

Given that, according to the 2019 OBSI Annual Report, the average compensation for OBSI cases in 2019
was $14,291, the introduction of a complicating bureaucracy is unlikely to be justified from a consumer
or industry perspective.

We acknowledge OBSI’s assertion that they have encountered situations where certain firms have
responded to recommendations in favour of a client with an offer well below what OBSI has
recommended as fair compensation. This behaviour clearly is contrary to the objective of participating in
the ombudservice, and diminishes the confidence in this important service.

We do not, however, believe that in order to address this issue, the fundamental structure of OBSI
requires an overhaul to make its recommendations binding. As noted in the OBSI Annual Report for 2019,
Jim Emmerton, the Chair of OBSI notes that this strategy of undercompensating complainants represents
a fairly small number of overall cases.

This issue was noted by the regulators with jurisdiction over OBSI and its participants in December 2017,
in the Joint CSA Staff Notice 31-351, IIROC Notice 17-0229, MFDA Bulletin #0736-M, Complying with
requirements regarding the Ombudsman for Banking Services and Investments (the “OBSI Notice”).

In the OBSI Notice, the regulators indicated that the behaviour of “repeatedly settling for lower amounts
than recommended by OBSI can sometimes be a risk-based indication of problems with a firm's complaint
handling practices”, and that as part IIROC’s risk-based reviews, they “will particularly take note of
patterns involving these activities.”

The OBSI Notice also indicated that regulatory staff “will take note when a registered firm is involved in a
refusal case or a pattern of repeatedly settling for amounts lower than OBSI recommendations.”

As it appears from the above, the regulators have the appropriate authority in such instances to conduct
a formal compliance review and, where a pattern has been established, can subject the firm to regulatory
penalties, including:

o recommending terms and conditions on the registration of the firm or registered individuals
to mitigate risks in the area of concern; and

e initiating an enforcement investigation of the registered firm and/or registered individual
relating to the issue.

Since the publication of the OBSI Notice in December 2017, it is not clear whether the regulators have
been monitoring this area of concern, and if so, if they found and sanctioned firms for such activity. Prior
to creating a significant new bureaucracy, which would materially affect the access to, and functioning of
the current system, regulators should ascertain the scope of the issue and how they can more directly
target the perpetrators, rather than imposing a costly solution on the entire industry.

TD West Tower | 100 Wellington Street West | Suite 1910, PO Box 173 | Toronto, ON M5K 1H6 | 416.364.2754 | www.iiac.ca



In respect of the proposal to increase the compensation threshold to $500,000, we note that according
to the 2019 OBSI Annual Report, the average, median and maximum recommendation for 2019 were
$14,291, $2,114 and $280,000 respectively. Increasing the limits does not appear necessary.

We also note that IIROC has an arbitration system that is unutilized. This system, which has a
compensation limit of $500,000, takes into account its binding decision-making power and has built in
due process mechanisms. Given that this existing system has not been embraced by investors or firms, it
is unlikely that modeling the OBSI system to look more like this arbitration system would increase its
functionality or attractiveness to investors.

The OBSI system, with a few specific exceptions, is effectively functioning as a low cost, accessible
consumer redress mechanism in the majority of cases. The issue of under-compensation by certain firms
has been clearly identified and can be addressed under existing regulation, by the relevant regulators. We
believe this targeted approach can effectively manage this limited problem without potentially
complicating a system that has proven to be beneficial to both clients and industry.

IIAC Position Not Accepted:

One of the cornerstones of healthy capital markets is democratizing access to capital, while still protecting
retail investors. A binding, reputable and efficient DRS framework in Ontario would be a significant
improvement to the retail investor protection framework.

1. Give 0OSC the Power to Designate a DRS with Binding Decision Powers- The Taskforce
recommends creating a statutory authorization that allows the OSC to designate a DRS that would
have the power to issue binding decisions and for the OSC to establish the framework that would
govern the DRS. The resulting framework will provide redress to harmed investors, in particular
retail investors who have been harmed and lost an amount too low to consider a court action,
would increase investor confidence in the capital markets by assuring that investors are
compensated, when warranted, for financial losses that relate to the inappropriate trading or
advising activity of a registered firm. The framework would also require the DRS to have processes
to provide procedural fairness for registered firms and investors and include a right of appeal to
the OSC tribunal. To ensure the framework does not become unduly burdensome, the Taskforce
recommends that an appeal of a DRS decision to be permitted only in limited circumstances such
as when there is a question of law, or where the DRS failed to act in accordance with its policies
and procedures, its mandate or the terms and conditions imposed as part of the oversight regime
(see below). Parties to an appeal of a DRS decision would be the appellant and the DRS.

2. Selecting the Best DRS Approach for Ontario needs to have a binding, reputable and efficient
framework for dispute resolution that is accessible for retail investors and accepted by registrants.
This would be achieved through the OSC pursuing one of these two options pursuant to the
statutory authorization given to the OSC:

e Create anew DRS that is a made-in-Ontario system that would be given the power to issue binding
decisions; or
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e Improve OBSI by imposing requirements to further enhance OBSI’s governance structure, public
transparency, and professionalism, as a condition for being given the power to issue binding
decisions.

The Taskforce recommends that the OSC be mandated to present a plan to the Minister within six months
of this report for achieving one of these two options, with the aim of having any required enhanced
governance measures in place by January 1, 2022, and the designation of binding authority to be granted
subsequently.

For either option, the OSC would work to implement a comprehensive oversight regime for the DRS.
Among other components, the oversight regime would include:

e Veto power on appointments of directors and the ombudsperson; and

e Requirement to obtain approval with regards to any material amendments to the DRS’s by-laws,
terms of reference, fees, or policies and procedures which may have implications on procedural
fairness for registered firms or investors.

It is also critical that a DRS has the appropriate expertise and credibility from all relevant stakeholders.
For example, to further bolster the designated DRS’s expertise and credibility on exempt market issues,
the designation of the DRS would be conditional upon the DRS:

Having a tailored loss calculation methodology to deal with exempt market cases;
e Hiring investigators with exempt market experience;

e Working with the relevant industry association(s) to develop a training program on exempt
market issues for its investigators; and

e Adding exempt market representation to its Board, having regard to the overall composition and
size of the Board.

3. Limits for DRS Compensation Decisions Under either option for a DRS in Ontario, the Taskforce
recommends that the limit on the designated DRS’s compensation decisions be $500,000 initially
with subsequent increases every two years based on a cost of living adjustment calculation.

Other Recommendations not in the Original Taskforce Report:

Recommendation: The Taskforce recommends providing for both automatic reciprocation and
streamlined reciprocation to help ensure that respondents who have been sanctioned in other
jurisdictions are kept out of Ontario’s capital markets more promptly and efficiently than they are
currently.

Recommendation: The Taskforce recommends a statutory amendment to provide an explicit protection
from disclosure for information subject to a freedom of information request that would identify a
whistleblower. This statutory provision would lead to enhanced investor protection by ensuring the full
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effectiveness of the OSC whistleblower program, as whistleblowers would be fully confident that their
identity as a whistleblower would be kept confidential from any FIPPA request. This recommendation is
based on similar statutory amendments enacted recently in Alberta. This recommendation is also
consistent with the protection provided under U.S. federal law to whistleblowers who make disclosures
to the Securities and Exchange Commission

Thank you for considering our submission. The IIAC would be pleased to respond to any questions that
you may have in respect of our comments.

Yours sincerely,

e
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